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2018 Case Law Update 

MINNESOTA 

Under Minn. Stat. § 524.3-101 real property devolves at death of testator to devisee even if 
through a residuary clause and not a specific devise. Estate of Howard Arnold Laymon v. 
Minnesota Premier Properties, LLC, ___ N.W.2d ___, (Minn. Ct.App. 2017)(A17-0162) filed 
October 9, 2017. The facts are quite cumbersome related to the transfer of title between 
subsequent parties with multiple names. Generally, here is what happened. Dad bought the 
property with a mortgage. Dad died. Before the estate was probated foreclosure action was 
started. The will devised everything in equal shares to the kids. Before the probate was started, 
one of the kids deeded his interest in the property to a third party for $10,000 (and the deeded 
interest changed hands in various ways after that). The sister then started a probate. The sister 
sought a quiet title/slander of title claim against the 3rd parties. The general argument was that 
the brother could not deed his interest in the land to the third parties because the real estate was 
still “subject to administration”. The court then does a nice job of slowly going through the 
points of law. There were other procedural rulings (such as the limited jurisdiction of probate 
courts no longer exists and district courts are in fact probate courts), but we are only concerned 
about the probate here. First, Minnesota law is quite clear that title to real estate vest at death. In 
re Beachside I Homeowners Ass’n, 802 N.W.2d, 771 (Minn.App. 2011)(a decree is not needed 
before title vests); Bengtson v. Setterberg, 35 N.W.2d 623 (Minn. 1949); now codified in Minn. 
Stat. § 524.3-101. But the argument is made that since the Personal Representative has the power 
of administration that the devisee under the will can’t convey title. Under the UPC, the personal 
representative has “power over the property” not title over the property. Hence, title is 
encumbered during administration (which can result in divestment of title by sale for example) 
but the devisee has title and the PR has power over title. So title vests at death and the PR’s right 
to administration does not prevent the vesting of title. The district court SJ is reversed in part to 
reflect the effect of this holding. 

Minn. Stat. § 144.651 (Patient’s Bill of Rights) does not create a private cause of action. 
Favors v. Kneisel et al, 902 N.W.2d 92 (Minn. Ct. App. 2017); filed September 25, 2017 A17-
0506. The plaintiff is civilly committed to the Minnesota Sex Offender Program. He wanted a 
cassette recorder which the facility denied to plaintiff. Plaintiff alleges that this denial violated 
the patient’s bill of rights.  For there to be a private cause of action (1) the plaintiff must belong 
to the class for whose benefit the statute was enacted, (2) the legislature must have intended to 
create a remedy, and (3) the remedy must be consistent with the underlying purpose of the 
legislative enactment. In this case, the plaintiff is a patient as a civilly committed person. That 
first part of the analysis is satisfied. But the statute does not create a private cause of action. The 
statute provides for an internal grievance process at subd. 20 of the statute. When the statute 
provides for its own remedial measures, absent anything further in the statute, there is no private 
cause of action to pursue. In fact, the statute provides that the exclusive authority to enforce the 
bill of rights is vested in the commissioner of health. (Minn. Stat. § 144.653 Subd. 1; State v Am. 
Family Insurance, 609 N.W.2d 1, 4 (Minn. App. 2000).) Therefore, the statute has a procedure 
for grievances and there is no private cause of action under the Bill of Rights for a civilly 
committed person. 
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Once a father-child relationship is established under the paternity presumption in the 
parentage act, the child’s (presumed) genetic father is the only man for whom the 
relationship is established and no other father may be proven even with genetic evidence. In 
the Matter of the Estate of Prince Rogers Nelson, A16-1545, A16-1546, Filed September 5, 
2017; 901 N.W.2d 234 (Minn.Ct.App. 2017). When Prince was born on June 7, 1958, Mattie 
Della Shaw and John L. Nelson were his married parents on his birth certificate. John L. Nelson 
died on August 25, 2001. Prince died on April 21, 2016. The probate records identify Prince and 
5 other persons as children of John L. Nelson and therefore the 5 heirs of Prince’s estate. The 
appellants in this case are two other persons who each claim that, in effect, John L. Nelson was 
not really Prince’s biological father. They each allege that another man was Prince’s biological 
father. One appellant argues that person A was the actual father of Prince and that the appellant 
was also the child of person A, and another appellant argues that person B is actually Prince’s 
father and appellant is also the child of person B. In general, the argument is made that although 
the 5 named heirs of Prince’s estate inherit from his estate because of the presumption of 
paternity under applicable paternity statutes, appellants believe they can also inherit if they can 
prove that John L. Nelson was not Prince’s actual biological father and that the appellant’s father 
is Prince’s biological father and also the appellant’s father making the appellant an heir too. This 
boils down to the question whether, after the father child relationship is established under the 
parentage act, another father can be proven to be the decedent’s father and create an additional 
(or exclusive?) line of heirs. The district court said no and the court of appeals agreed. The 
probate code does not define parent for intestate succession, but 524.2-116 says: “if a parent-
child relationship exists or is established under this part, the parent is a parent of the child and 
the child is a child of the parent for the purpose of intestate succession.” The code also says “a 
parent-child relationship exists between a child and the child’s genetic parent…” 524.2-116. A 
genetic parent is “a child’s genetic father or genetic mother.” 524.2-117. The parentage act 
(Chapter 257) says “If that father-child relationship is established under the presumption of 
paternity under chapter 257, a ‘genetic father’ means only the man for whom that relationship is 
established.” [emphasis added.] Under 524.1-201(22) “genetic father” is “only the man for 
whom that relationship is established.” The question is whether this language prohibits two 
genetic fathers, one by presumption under law and one by actual genetic proof. The issue to 
follow right after is whether one fatherhood prohibits the others or whether they all inherit. The 
court of appeals felt that proving genetic fatherhood over presumptive genetics would be used to 
try to cut off heirs but appellant denied that. Regardless, the court of appeals found that one 
genetic father under the parentage act eliminates the ability to prove any other genetic fathers. 
Once parentage is established under the parentage act the genetic parentage is established. 
Therefore, the effort to add heirs by actual genetic proof over or in addition to the presumptive 
genetic proof is not allowed. 

Conservator can’t apply for restitution for the protected person in a criminal proceeding. 
State of Minnesota v. Christensen, 901 N.W.2d 648, (MN Ct.App. 2017) August 7, 2017; A16-
1029. Minn. Stat. § 611A.01(b) does not specifically include “conservators” as victims of crimes 
and therefore can’t request restitution under a financial exploitation case under Minn. Stat. 
§609.2335 subd. 1(1)(ii). In this case, the defendant was found guilty of financial exploitation 
under the criminal statutes, Minn. Stat. §609.2335 subd. 1(1)(ii). The conservator asked the court 
for restitution for the protected person in the amount of $12,229.14. The defendant argues the 
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conservator is not a victim under the statute and can’t request restitution for the protected person.  
Under Minn. Stat. §609.10 subd. 2(a) a victim of a crime can ask for restitution, but the 
definition of victim is limited to “…family members, guardian, or custodian of a minor, 
incompetent, incapacitated, or deceased person.” The word conservator is not used. This court 
believes the statute does not allow for a conservator to speak for the protected person. The court 
felt there is a remedy under the civil law for exploitation under Minn. Stat. § 626.557 subd. 20, 
which is true. A dissenting opinion believes the conservator’s power to institute suit and other 
powers under Minn. Stat. § 524.5-417(c)(3) give the conservator power to speak for the 
protected person as a “victim” without offending the victim statute. 

Personal representative does not have standing to bring claim under MIERA statutes that 
were not pending, nor was there a pending order, at the time of death. Estate of Rick Paul 
Nelson, 896 N.W.2d 879 (Minn. Ct. App. 2017); A16-1620; Filed May 22, 2017. After the 
decedent (while he was alive) plead guilty to manslaughter, when new evidence was discovered, 
he sought post conviction relief that was granted to withdraw his guilty plea. He was later tried 
on identical facts and found not guilty. He died several years later. His PR sought compensation 
under the Minnesota Imprisonment and Exoneration Remedies Act §§ 611.362-.368. But those 
claims do not survive death under § 590.11 unless there is a pending claim or order. In this case, 
no proceedings were brought before death. As such there was no pending claim and there was no 
order that was pending at the time of death. Absent a pending claim or order the PR has no 
standing to start a claim. 

Malpractice liability starts to run when a will or trust is signed; a personal representative 
has standing to bring a malpractice suit. Security Bank & Trust Company v. Larkin Hoffman 
Daly & Lindgren, Ltd, 897 N.W.2d 821, (Minn.Ct.App. 2017); A16-1810 Filed May 15, 2017. 
(on appeal to the Supreme Court). The court held that: “For purposes of determining when a 
cause of action for legal malpractice arising from estate planning services accrues, “some 
damage” occurs when the client takes action pursuant to the attorney’s allegedly negligent 
advice.” Some damage can accrue when the client signs the will or trust. In this estate, about 
45% of the estate is distributed to a non-related person of the decedent who was more than 37.5 
years younger than the decedent. That resulted in generation-skipping transfer tax. The lawyers 
failed to inform the decedent about the GST tax that would result from this gift. The client did 
not have the opportunity to plan around the tax. The lawyers argued that the PR did not have 
standing to bring the claim because the claim did not arise before death so they could not pursue 
the claim. The court ruled that a malpractice claim survives death. So the issue was whether a 
claim existed before death. Minnesota follows the “some damage” rule to start a malpractice 
claim. The court went on to determine when “some damage” occurred. The court reviewed 
Antone v. Mirviss, 720 N.W.2d 331 (Minn. 2006) (and made reference to Marker v. Greenberg, 
313 N.W.2d 4, 5 (Minn. 1981) which limits the ability of a non-client lawyer to sue a lawyer). 
The court, citing several case examples, noted the malpractice occurs when the transaction 
occurred and not when the tax or other costs are incurred. Damages occurs “when the client 
changed position to the detriment of their legal rights which exposed them to increased liability 
by following the attorney’s negligent advice.” But uncertainty of the amount of damages does 
not preclude a claim. When the will and trust was signed some damages accrued because the 
taxes makes the estate less valuable and the decedent paid for the services rendered. Even though 
the damages could have been fixed, that does not preclude a malpractice suit. The court seemed 



8313684v1 

to believe that if this result is not upheld then third parties could not sue after the death of the 
decedent because the claim would not survive death and third parties could not sue under the 
Marker case. 

Unpublished 

Until the court determines real estate is an exempt homestead, any question regarding fees 
or costs related to the homestead are not an appealable issue. In re the Estate of: Albert 
Garcia, Sr., A17-0016 filed October 9, 2017. A short case where one brother owns ½ the house 
and another brother owns the other ½. One brother dies. The property is sold. The court allowed 
various costs to be charged to the sale proceeds. Appellants appeal arguing that if the home is 
owned 50/50 and if the home is exempt and if the court applies the exemption the charge of fees 
and costs to sale is improper. But the district court did not answer any of those 3 questions. Thus 
the appeal is advisory or in other words, lacks a justiciable (love that word) controversy. There is 
nothing to appeal because the district court did not answer the “if” questions yet. The appeal is 
dismissed.

The precedent of Estate of Palmer 658 N.W.2d 197 does not apply after the 2010 
amendments to the probate code; In the Matter of the Estate of Prince Rogers Nelson, Filed 
September 11, 2017; A16-2042; (Minn.Ct.App. 2017). In this case the appellants argued that 
parentage can be proven in a probate proceeding even where there is no genetic parentage or 
other parental relationship established under law. The argument was that the Palmer decision 
established that parentage may be established under the parentage act but could also be 
established by other proof. But the court of appeals recently ruled in a related Prince Estate case 
in this probate that the Palmer decision no longer applies to the probate code after the 2010 
amendments to the probate code. The 2010 amendments defined the parent child relationship for 
purposes of the probate code and Palmer is no longer the controlling law. The decision of the 
district court is affirmed. 

Interpretation of a Trust is to ascertain intent from the entire will when read in light of the 
surrounding circumstances at the time of execution of the will- inferences can be drawn 
from surrounding circumstances that most closely reflect the plain meaning of the language 
of the will.  In re the Matter of the Irrevocable Trust Agreement for the New Jacqueline E. 
Johnson Trust… Filed August 21, 2017; A17-0257 (Minn.Ct.App. 2017).  

“The trust states: “Upon the death of Jacqueline ... the [t]rust shall not terminate 
but shall continue in force and effect for the benefit of Ronald ... Dennis ... 
Michael ... and Leann ... for a period of [f]ive (5) years.” The trust states in 
Article 3(2): At the end of the [f]ifth (5th) [year], the [t]rustee shall divide the 
[t]rust into five equal shares so as to provide two shares for Dennis ... , and one 
share for each of the remaining living children of Jacqueline ... and one share for 
the living issue, collectively, of each deceased child. [Jacqueline] has taken into 
consideration the additional care, support and attention which she has received 
from Dennis .... 

The trust states in Article 4: If at any time before the final distribution of this 
[t]rust, there shall not be in existence anyone who is or might be entitled to 
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receive benefits from the [t]rust as provided above, then on the happening of any 
such event, any portion of the [t]rust [e]state then remaining shall be paid over 
and distributed outright to the heirs at law of Jacqueline ... in the proportions set 
forth in Article Three (2). 

Jacqueline died on July 3, 2011. On July 5, 2013, Dennis executed his last will 
and testament, leaving his estate to respondent Patricia Ryerson and appointing 
Ryerson as the personal representative of his estate. In the event that Ryerson 
failed to survive him, Dennis left his estate to Mark O'Brien. Neither Ryerson nor 
O'Brien is a member of the Johnson family. Dennis died on December 11, 2013.” 

The district court interpreted the document to say that Dennis’ interest vested upon mom’s death 
and only the other children’s interested could be lost if they predeceased termination of the trust. 
The district court relied on two cases, In re Trust under Will of Holt, 491 N.W.2d 25, 29 (Minn. 
App. 1992) for the idea that the presumption at common law is in favor of early vesting of an 
interest in a trust and intent is from the trust itself; and In re Trusts of Hartman, 347 N.W.2d 480, 
484 (Minn. 1984) where intent is from the language of the trust itself. But the court of appeals 
reversed the district court and ruled in favor of the other beneficiaries and against Dennis’ estate. 
The court of appeals found that the common law rules only apply when the trust does not state 
what should happen, but this trust does tell us when interests vest. Next, when looking at 
surrounding circumstances to interpret a trust the court should look at “the character and the 
occupation of testator; the amount, the extent and the condition of testator's property; the 
number, identity and the like of testator's family and of other natural objects of his bounty; and 
testator's relation to the beneficiaries and to the natural objects of his bounty.” Hartman at 483. 
The district court failed to look at surrounding circumstances. From the family relationships and 
the terms of the trust, the court of appeals found that Dennis’ shares terminated at his death.

Just because you get notice of a trust proceeding as beneficiary does not mean you are an 
interested person with a right to object. Beneficiary lacked standing to object to settlement 
of trust matter. In the Matter of: Loan Group I of the Trusteeship created by Option One 
Mortgage Acceptance Corporation…, A17-0134, August 14, 2017 (MN Ct.App. 2017). Wells 
Fargo is trustee of a trust that manages mortgages through some mortgage service agreements 
with other parties. The mortgage loans are assigned to two groups, Loan Group I and Loan 
Group II which in turn gives issuance of mortgage backed certificates to corresponding Group I 
and Group II. Group I gets distributions from the corresponding Loan Group I and the same 
applies to Group II. Freddie Mac (an owner of Group I Certificates) alleges breach of 
representations and warranties in Loan Group I. Eventually a settlement is reached. Notice is 
given to trust beneficiaries. A holder of Group II Certificates (TIG) objected because they felt the 
settlement could affect the Group II litigation. The court approved the settlement and the Group 
II Certificate Holder appealed. The issue is standing. TIG argues that under the Minnesota Trust 
Code, Section 501C.0201(a) that an Interested Person who can petition the court includes a trust 
beneficiary and section 501C.0203 subd. 1 gives qualified beneficiaries a right to notice of 
hearing of proceedings. But the court noted Section 501C.0201(b) that provides “the meaning of 
interested person, as it relates to a particular person, may vary from time to time and must be 
determined according to particular purposes of, and matter involved in, any petition.” Thus, 
being a beneficiary does not guarantee interested person status and that must be determined 
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under the facts. The court found that TIG did not get notice because it was an interested person 
but because it was a beneficiary. Getting notice as beneficiary did not make TIG an interested 
person. The court then looked at the potential injury-in-fact to gain standing. But again, TIG was 
not injured by the settlement. In Bhatia v. Piedrhita, 756 F.3d 211, 218 (2d Cir. 2014) the court 
found that non-settling defendants do not have standing to object to settling defendants. The 
alleged potential harm to the non-settling parties must show an actual stripping of a legal claim 
by the settlement or cause of action. That could not be shown here. But the court viewed the 
Group I settlement as not affecting the Group II claims. 

Trustee properly managed trust with substantial real estate assets and did not breach duty 
to distribute the trust quickly. In re: The Dale A. Johnson Trust, Filed July 17, 2017; A16-
1853. In this estate there were several rental properties. After the decedent dies the Trustee 
started the process of administering the estate. Extensive bills had to be paid for the upkeep of 
several of the properties. The trustee kept the beneficiaries fully informed as to the trust 
administration. One beneficiary was tired of waiting for the trust distribution (over 3 years) and 
sought distribution. The trustee sold 40 acres of land per court order during appeal period and 
objecting beneficiary wanted that sale reversed. (1) the sale of the 40 acre land is not a moot 
issue as the court can’t compel distribution of an asset that is sold. Objecting beneficiary did not 
file a notice of lis pendens. The trustee did not breach her fiduciary duties. She managed the 
assets well, produced income, sold assets for fairs sums, paid proper expenses and kept all parties 
informed.  The trustee was not compelled to distribute the trust under 501C.0817(b) which 
requires expeditious administration of the trust. But a mini-mall had a mortgage to be paid and 
the timeliness of selling needed trustee discretion and the trustee did not breach that duty of 
discretion to pay the debt. Although an existing loan on a property is not required to be paid by 
the trustee, the trustee may, in its discretion, pay the loan. Even though the estate was open 3 ½ 
years the administration was proper and immediate distribution was not required. 

No malpractice for advice regarding a house when the house was not owned; no additur 
where lawyer was not the cause of damages. Adams v. Manion et al, Filed June 26, 2017, A16-
1684. In 1994 the mother went to a law firm and had a deed prepared to transfer her home to her 
3 sons while retaining a life estate. One son, Adams, conveyed his interest to his 2 brothers. By 
2007, the two brothers had died. In 2008 the mother went back to that firm, but seeing a different 
attorney, had a deed prepared to transfer the home from Mom to the son, Adams. Neither mom 
nor Adams told attorney about the 1994 deed and attorney did not look it up. The mother died in 
2009. The attorney then prepared an affidavit of survivorship showing son Adams as the 
survivor. Adams then gave decedent’s grandchildren $80,000. Adams asked the attorney’s 
advice on this and the attorney said “don’t do it”. Adams then got a loan on the house for 
$100,000 (the bank did not check on title either). He spent $40,000 on the home and $60,000 on 
personal expenses. In 2013 the title problem was discovered. Adams sued the lawyer. The jury 
ruled against the lawyer and the district court added damages for $80,000. The court of appeals 
reversed. First, the deed prepared by the lawyer in 2008 did not CAUSE the damage. The mother 
did not own the house. There was nothing she could give. Adams was not the owner and mother 
could not convey ownership. The lack of ownership was not the lawyer’s fault as ownership was 
no different before or after the lawyer’s conduct. Next, the district court added damages to the 
verdict for the gifts made by Adams. But this was a special verdict case and the district court can 
add damages because it is displeased with a jury verdict. The additur was also wrong because the 
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lawyer was not the reason for the gift to the children. The lawyer said don’t do it. Therefore, the 
lawyer was not the “but for” cause of damage. 

Personal representative could not cancel farm lease agreement. In re the Estate of Anna 
McMullen, Deceased, A16-1854, Filed June 26, 2017. This is a farm lease dispute that took place 
in a probate estate. Other than that it has no strong probate relevance. The farm was rented to one 
of 6 children. After mom died, 5 of six wanted to sell so they argued the lease agreement was not 
valid in order to sell the property. The court, after examining the years of leases going back to 
1987 and found the current lease to be valid. The case was primarily a contract analysis case. 

Will and deed are invalid under lack of capacity and funds converted from estate. In re 
Estate of Gabrysh, Deceased, A16-1520; Filed May 30, 2017 (Minn.Ct.App. 2017). Step-
daughter and step-grandson were 50/50 beneficiaries of the first will. Step-daughter was taking 
care of parents. Step-son also moved in. After step-son moved in the will was changed to give 
the whole estate to step-son and a deed was signed to give the house to step-son. Step-son then 
took possession of estate assets and spent it. Step-son refused to cooperate with court orders to 
produce discovery, evidence and witness lists. At trial the step-son was not allowed to present 
some evidence and objected to other evidence produced and objected to findings issued by a 
referee. He primarily took issue with the findings of conversion. But step-son was ordered to 
account for the assets taken before trial and he failed to do so. The decision outlines the many 
assets and cash converted by step-son that support the district court decision. The district court 
decision was upheld. 

OTHER STATES 

A probate court has concurrent jurisdiction with the district court; ending litigation is a 
good reason to justify settlement and to approve a settlement. Lee v. Lee, 2017 WL 3270963 
(TX Ct.App. 2017). Brother was trustee and was removed. Judgment was entered against him for 
excessive executor fees and attorney fees that he paid himself. He owed the trust $6,128,326.99. 
His sister took over as trustee and did not operate the trust any better. Eventually a receiver was 
installed. The brother settled with the receiver to pay the outstanding debt. The sister appealed. 
First she argues that the probate court does not have jurisdiction over the matter because the trust 
was under civil court jurisdiction. But Texas probate courts have concurrent jurisdiction with the 
civil courts and the probate court could approve a settlement. The next issue was whether 
settlement was appropriate. The court found that an express purpose of settlement to end the 
costs of litigation is a proper purpose to approve a settlement. 

Removal of cash from a safe deposit box is theft & conversion even with a POA; treble 
damages was proper. Clark-Silberman v. Silberman, 78 N.E.3d 708, (IN Ct.App. 2017). Second 
marriage. Wife removed $46,182 from a safe deposit box after first having dying husband sign a 
POA naming her as agent. The trial court ruled against wife on many matters but the issue on 
appeal was the treble damages for taking the cash from the safe deposit box.  A person who 
knowingly exerts unauthorized control over property of another person commits criminal 
conversion. The court found that the POA was improperly acquired, but even if it was properly 
acquired, it was not used by wife for principal’s benefit so even if the POA was valid, it had to 
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be used for a valid purpose. This POA was not used for a valid purpose so the conviction and 
treble damages was proper. 

Election against the will was not untimely when the will was subject to dispute. Matter of 
Revocable Trust of Sarkar, 2017 WL 4159745 (IN Ct.App. 2017). Normally an election against 
the will requires that the election be timely filed, in this case within 3 months of the will being 
admitted to probate. But under Indiana law, the election can be delayed where the probate 
document validity or construction is at issue. The trust/will were subject to dispute so the 
election against the will was not untimely. 

Spouse as Trustee and beneficiary did not breach fiduciary duty when making 
distributions to spouse to maintain standard of living. Brown v. Brown, 2017 WL 2558441 
(MO Ct.App. 2017). Spouse became trustee of trust for benefit after husband’s death. Remainder 
beneficiaries sued arguing she was not preserving principal for remainder beneficiaries. But the 
trust provided that the trustee can consider the wife’s other means of support, that the trust 
wanted his spouse to live in a manner to which she is accustomed, and that primary consideration 
was to be given to wife’s interests over the remaindermen. Despite all that the remainder 
beneficiaries thought the trustee/wife could not distribute principal to herself and had to preserve 
principal. The remainder beneficiaries were wrong. The wife did not breach her fiduciary duties. 

Reciprocal wills are not contracts. Holmes v. Potter, 523 S.W.3d 397 (Arkansas Ct. App. 
2017). Second marriage. Husband and wife signed reciprocal trust agreements. Wife died. 
Husband got into litigation with trustee of wife’s trust. So husband changed his estate plan to 
exclude wife’s kids. The trustee challenged husband’s changes to his estate plan arguing that the 
reciprocal nature of the documents prevented amendment effectively making them irrevocable. 
The court disagreed. The documents could be changed and reciprocal documents do NOT 
constitute contracts so the documents were amendable. 

Surcharge action is joint and several liability and did not require allocation of fault. Becker 
v. Wells Fargo Bank, 2017 WL 3667337 (CO Ct.App. 2017). A conservatorship acquired a 
settlement amount of $56,642.46 for the protected person. The funds were supposed to be placed 
in a Wells Fargo RESTRICTED account but was instead placed into a fiduciary account. Sure 
enough, Dad withdrew all the money. Wells Fargo and dad are sued. Wells Fargo is ordered to 
repay all the money as a surcharge action. At issue is the joint and several liability statute. Wells 
argues that under the joint and several liability statute that the fault must be allocated to the 
father and Wells based on fault. But the court assessed damages as a surcharge matter in the 
conservatorship and not based upon negligence or a common plan or scheme  to commit a tort, 
therefore the joint and several liability statute did not apply. The court was able to order Wells to 
pay the entire account balance back. 

Breach of fiduciary claims are not tolled by the discovery rule. Middleton v. Sampey, 522 
S.W.3d 875 (KY Ct.App. 2017).Closely held companies were owned by a trust. The companies 
went through various changes and agreements with each other. Beneficiaries finally sued the 
trustees for the actions on the agreements that took place long ago. They argue that the discovery 
rule applied to the 5 year statute of limitations for breach of fiduciary duty claims. The court 
examined the discovery rule and found no indication that the SOL is tolled in a breach of 
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fiduciary case. While the discovery rule does apply in other contexts, there is no law to apply the 
doctrine to breach of fiduciary duties. Therefore the claims are barred by the SOL. 

Trustees could decant assets in trust to a new trust (while beneficiary was in the middle of a 
divorce) even though beneficiary had a right to withdraw 3/4ths of the trust. Wife could 
intercede into lawsuit but lost anyway. Feri v. Powell-Ferri, ___ A.3d ___ (CT. 2017). 
Beneficiary had an interest in a 1983 Trust. Under the terms of the trust he had the right to 
withdraw principal at various ages. At the time the beneficiary was in the middle of a divorce he 
could withdraw 3/4ths of the trust but had not yet done so. The trustees decanted the trust into a 
new trust that had no power of withdrawal. The wife sued to force re-payment of the trust to the 
1983 trust or at least to repay 3/4th of it. The supreme court of Massachusetts (where the trust law 
applied) held that the trustees could decant the whole trust. So the court upheld the decanting and 
wife got nothing. 

In divorce proceeding in Nevada, self-settled spendthrift trusts are upheld, for the most 
part. Klabacka v. Nelson, 394 P.3d 940 (NV 2017). Husband and wife signed separate property 
agreements to transmute community property and funded separate self-settled spendthrift trusts. 
But during the marriage the spouses transferred assets back and forth between the trusts. Then 
they want to get divorced. The family court was allowed to deal with the trust issues because it is 
a general district court with jurisdiction over trust matters. Next, the court tried to fashion a 
remedy to equalize the trust assets due to the transfers back and forth that may have resulted in 
the property becoming community property again. That was rejected on appeal. Next the court 
tried to force alimony and support payments from husband’s trust on public policy arguments but 
that was rejected because the statutes were created to allow asset protection and when the trust 
was funded the claims did not exist. So the assets had to be traced by the district court, the 
husband could not be forced to make support payments from the trust and the trusts are 
enforceable. 

Statute of limitations (to determine proper beneficiaries) starts to run when distributions 
are made to beneficiaries. In re George Parsons 1907 Trust, 2017 WL 3866418 (ME 2017). A 
beneficiary of a trust had a child out of wedlock. The trust was created in 1907. At issue is 
whether the child is a beneficiary of the trust. The matter was complicated by the fact that 
another beneficiary adopted the child. Also, by 1996, agreements had been set in place to 
determine the proper beneficiaries of the trust. When a beneficiary now challenges the proper 
beneficiaries of the trust, the issue is whether a SOL prohibits the challenge. The court found that 
the SOL had run at least by the time of the agreements determining trustees. The beneficiaries 
can’t receive distributions for years only to challenge the proper trustees years later. The 
beneficiaries were on notice of the determined trustees so the SOL started to run long ago (1996) 
and can’t be challenged now. 

Power of beneficiaries to revoke, alter and amend trust did not include power to divest 
beneficiary of trust share. Vito v. Grueff, 160 A.3d 592 (MD 2017). Trust provided that 75% of 
beneficiaries could amend, revoke or alter the terms of the trust. The beneficiaries tried to 
eliminate one beneficiary’s entire share of the trust. The divested beneficiary objects. The court 
reviewed the trust in its entirety and ruled that the intent of the trust as a whole was to benefit all 
4 beneficiaries and to not allow amendment to exclude any one beneficiary. 
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“Interested persons” in a probate proceeding requires an interest in the estate and not just 
being and heir, devisee, children, spouse or creditor. In the Matter of Estate of Chin, 397 P.3d 
54 (OR Ct.App. 2017). The definition of “interested persons” in the Oregon probate code 
provides that it includes “heirs, devisees, children, spouses, creditors and any others having a 
property right or claim against the estate of a decedent that may be affected by the proceeding.” 
The legal question is whether this definition requires “heirs, devisees, children, spouses, creditors 
and any others” to each have a property right or claim to become an interested person, or is it 
only “others” that need a right or claim and the heirs, devisees, children, spouses and creditors do 
not need a right or claim. A few heirs of the estate tried to re-open the estate claiming that the PR 
exploited the decedent. But the heirs seeking relief will not benefit from re-opening the estate 
because the estate is testate and as heirs they are not devisees of the estate. The heirs therefore 
have no right or claim to the estate. The heirs argue that by being listed in the statute they have 
standing. The question became whether the definition also required them to have a right or claim 
to the estate. The court examined the Uniform Probate Code and statutory construction rules to 
find that the heirs must have a right or claim to be an interested person. Their lawsuit was 
dismissed. 

Mineral deeds were deemed invalid because purchaser did not verify that PR had proper 
letters to sign the deeds. Stuber v. Engel, 900 N.W.2d 230 (ND 2017). The PR was actually PR 
of two estates that owned mineral interests in North Dakota. While ND statutes give protection to 
persons dealing with a personal representative in good faith, the statute requires the purchaser to 
examine the letters to determine if there are restrictions on the letters. In this case, it does not 
appear that the PR actually acquires letters of foreign administration as a PR and it appears the 
purchasers never examined the PR letters, apparently because they did not exist. So the deeds 
signed by the PR are not valid. The good faith purchasers do not have title. 

Will could not be probated more than 3 years after death even though the informal probate 
estate was still open. In re Estate of Fuchs, 900 N.W.2d 896 (NE 2017). The decedent’s estate 
was opened intestate in an informal administration after his death on May 29, 2012. More than 3 
years after the decedent’s death a will was attempted for probate but it was objected to because it 
was beyond three years after death. After reviewing the statute requiring that the will must be 
probated within 3 years of death it was determined that the informal probate did not extend the 
statute. Also, while various facts were alleged regarding the reasons for the late offering of the 
will, estoppel was not able to extend the three year deadline. 


