
7707568v1 

2017 NON-TAX CASE LAW UPDATE 

Robert A. McLeod 
Briggs and Morgan, P.A. 
80 South 8th St., Ste. 2200 
Minneapolis, MN 55402 
rmcleod@briggs.com
612-977-8216 



7707568v1 

-i- 

TABLE OF CONTENTS 

Page 

I. MINNESOTA PUBLISHED CASES................................................................................ 1 
1. Adult foster-care home is not immune from negligence liability 

under the Minnesota Commitment and Treatment Act, Minn ................... 1 
2. Unreasonable agreement for fees and conflict results in 60 day 

suspension from practicing law ................................................................. 1 
3. A Guardianship court may make SIJ (Immigration) findings to aid 

the ward’s efforts to remain in the United States ....................................... 1 

II. MINNESOTA UNPUBLISHED CASES .......................................................................... 2 
1. Oral contract related to land was not void ................................................. 2 
2. Guardianship denied when respondent turned 18 before order was 

issued; Special Immigrant Juvenile Status (SIJ) not granted ..................... 2 
3. District court could not limit remedy to the share of objector’s 

interest in a trust; attorney fees need support for allowance; appeal 
proper when notice of hearing was faulty .................................................. 3 

4. Undue influence need not be proved by all factors under the 
precedent of In re Wilson’s Estate ............................................................. 3 

5. Failure to object to inventory may result in waiver of objection to 
missing asset in account; attendance at hearing and failure to file 
written objections justify allowance of account without notice to 
party ........................................................................................................... 4 

6. Constructive Trust did not apply to cohabitating partners ......................... 4 
7. Malpractice affidavit fails to show causation in alleged estate 

planning claim ............................................................................................ 4 
8. Joinder of cases does not create new 10 day window to object to 

referee, probate court can hear POA matters, and sanctions were 
appropriate ................................................................................................. 5 

9. Supplemental Account after final account is subject to objections 
when final account is no longer subject to objections; POA actions 
not listed in final account may be subject to objections ............................ 6 

10. LaSha II; 524.3-805(a); Mortgage interest was paid, then PR costs, 
then unpaid claim against the house was paid; but partially paid per 
property agreement .................................................................................... 6 

11. POA improperly changed beneficiaries on IRA 2 days before death ........ 6 
12. Motion for new trial were denied where issues were tried by 

consent and sufficient notice ...................................................................... 7 
13. Option to purchase land at death is enforceable with ambiguous 

legal description ......................................................................................... 7 
14. Civil contempt order resulting in jail time was proper for party 

who refused post-judgment discovery ....................................................... 7 
15. When assets are transferred from a charitable trust to a charitable 

corporation the district court loses in rem jurisdiction and the 
corporation is not subject to court supervision .......................................... 8 



7707568v1 

Table of Contents 
(continued) 

Page 

-ii- 

16. Case dismissed because Minnesota was not a convenient forum .............. 8 
17. Being a farmer does not create special skills raising the standard of 

care as PR to sell a farm; being a father of person with first right of 
refusal is not a conflict nor is owning land near the farm a conflict; 
mere allegations that alternate sales process is more beneficial is 
not sufficient evidence; PR removed for conflict and sale is voided ......... 9 

18. Real estate option purchase agreement interpreted against the 
drafter of agreement ................................................................................... 9 

19. Attorney fees denied to the extent they duplicate conservatorship 
tasks............................................................................................................ 9 

20. Revocation of Trust was void; award of fees and costs was not 
premature ................................................................................................. 10 

III. OTHER CASES: .............................................................................................................. 10 
A. Uniform Trust Code ............................................................................................. 10 

1. The passage of the Arizona Uniform Trust Code did not abolish 
the common law of trusts and the common law still applies until 
the legislature expressly says otherwise .................................................. 10 

2. Cy Pres and Trust modification rules, Breach of Duty Rules (405, 
411): Long term retention of single trust asset (ranch land) did not 
compel amendment or termination of charitable trust, nor was sale 
of material asset of trust necessary; charity bringing petition was 
fined attorneys fees .................................................................................. 11 

3. Review of UTC Statute of Limitations (1005) to Brings Claims 
Against Trustee ........................................................................................ 11 

4. Under the UTC, NE § 30-3862, Whether a trustee owes a fiduciary 
duty to beneficiary is a distinct issue from whether a beneficiary 
has standing to seek removal of a trustee ................................................. 12 

5. When there is a gap between the former law and the new UTC, the 
common law applies to fill the gap .......................................................... 12 

6. Section 107; State where trust is created is the applicable law for 
dispositive provisions of a trust ............................................................... 13 

7. UTC 1004- Trustee-beneficiary acting in bad faith can have fees 
charged against trustee-beneficiary’s share ............................................. 13 

8. The probate settlement statutes applied and not the non-judicial 
settlement statutes under the UTC ........................................................... 13 

B. POWERS OF ATTORNEY ................................................................................. 13 
1. A Principal may convey a limited power of attorney that also 

includes the power of the agent to grant a limited power of attorney 
to a sub-agent ........................................................................................... 13 

2. Presumption of fraud for gifts to attorney-in-fact can be pushed 
back .......................................................................................................... 14 

3. The mere power to act as attorney-in-fact does not create a 
fiduciary relationship ............................................................................... 14 



7707568v1 

Table of Contents 
(continued) 

Page 

-iii- 

4. Nephews gifts by POA to himself and relatives with POA was self-
dealing and constructive fraud ................................................................. 14 

C. OTHER CASES ................................................................................................... 14 
1. Trustee could pay attorney fees for family members involved in 

trust litigation ........................................................................................... 14 
2. Punitive damages does not survive the death of a wrongdoer ................. 14 
3. Trust was not part of the marital estate is a divorce proceeding .............. 15 
4. Trustees could decant to a new trust (and prevent assets from 

becoming subject to divorce.)  Ferri v ..................................................... 15 
5. Non-probate distributions to spouse after death satisfy pre-nuptial 

agreement entitling spouse to assets from the estate ............................... 15 
6. Court properly appointed guardian and conservator, facts support 

decision in the record and abuse of discretion standard applies 
regarding appointment; appeal allowable without certificate .................. 15 

7. Good summary of when settlement agreement remains enforceable ...... 16 
8. Beneficiaries could sue for the mother after death for breach of 

duty (because of procedural glitch); attorney fees can be awarded 
in trust matters.......................................................................................... 16 

9. Settlor and trust beneficiary can amend an irrevocable trust without 
consent of all beneficiaries; can’t open agreement because you 
relied on bad advice ................................................................................. 16 

10. PR could not compel trustee of revocable trust to account for 
actions as trustee while settlor was alive ................................................. 17 

11. Failure of brother-trustee to disclose important fact in settlement 
voided waiver of claims ........................................................................... 17 

12. Surcharge denied for making lump sum distribution from IRA 
because tax damages were not proved ..................................................... 17 

13. When proving reasonableness of attorney’s fees, billing statements 
are not hearsay under the business records exception ............................. 17 

14. Specifically devised piece of real estate (that was part of a larger 
parcel subject to a lien) was devised subject to lien ................................ 17 

15. Lawyer publicly reprimanded for altering will before probate ................ 18 
16. Attorney used estate plan to steal $5 million, surcharged attorney 

fees over $1 million ................................................................................. 18 
17. Elective share-change of beneficiary on life insurance was not 

fraud on elective share ............................................................................. 18 
18. Disclaimer fails because it tried to direct the beneficiary of the 

disclaimer ................................................................................................. 18 
19. Beneficiary can’t sue trustee for lost opportunities on undistributed 

trust funds................................................................................................. 19 
20. Guardians of deceased ward could not file claim for ward in 

another estate ........................................................................................... 19 



7707568v1 

Table of Contents 
(continued) 

Page 

-iv- 

21. Insured could sue insurer even after policy is contributed to an 
insurance trust .......................................................................................... 19 

22. Laches as a defense of trustee does not begin to run until 
beneficiary knew of offending conduct ................................................... 19 

23. Good case to review final appealable orders ........................................... 19 
24. Malpractice – no standing for beneficiaries of unexecuted 

document .................................................................................................. 20 
25. Only the mother (not adult child) can bring child support claim 

against father’s estate ............................................................................... 20 
26. Executor surcharged for sale of property to acquaintance ....................... 20 
27. Ademption- sale of real estate by guardian does not adeem a gift 

under the will ........................................................................................... 20 
28. Anti-lapse statute: Specific gift to father fails and falls to residue 

but residuary gift to father does not fail ................................................... 20 
29. Will is valid even though witnesses signed on separate page as 

testator ...................................................................................................... 20 
30. 2-503, In Michigan, and unsigned will can be admitted to probate 

if it was intended to be the will ................................................................ 21 
31. Validity of lost will can be proven by two witness but contents of 

the will can be by clear and convincing evidence.................................... 21 
32. Place where last witness signed controls state of execution .................... 21 
33. Holographic will probated where the only signature by testator was 

at the beginning of the will ...................................................................... 21 
34. Disinheritance by will is not denied by public policy argument that 

testator sexually abused disinherited child .............................................. 21 
35. Subsequent will revokes revocable trust .................................................. 21 
36. Personal Representative can bring receiver action .................................. 22 
37. Personal Representative does NOT owe beneficiaries a duty when 

valuing assets for an estate tax return ...................................................... 22 
38. The court can order a personal representative to file estate tax 

return and elect portability ....................................................................... 22 
39. A will can’t compel distribution of non-probate property ....................... 22 
40. Creditor claim not barred when claim was pending in court at time 

of death..................................................................................................... 22 
41. Reasonable efforts are all that is needed to locate creditors for 

notice ........................................................................................................ 23 
42. Creditor claim is not barred when hearing for claim was not held in 

6 months ................................................................................................... 23 
43. Boyfriend made oral promise to make a will to benefit girlfriend 

but did not ................................................................................................ 23 
44. Finding of fact in one proceeding does not establish a fact (of 

marriage) in probate ................................................................................. 23 
45. Out-of-state judgment is enforceable against revocable trust .................. 23 



7707568v1 

Table of Contents 
(continued) 

Page 

-v- 

46. Specifically named children are not a class gift; adopted-out child 
still receives ............................................................................................. 23 

47. Adult adoption did not vest title into adoptee .......................................... 24 
48. Attorney can’t testify to testator’s intent in an unambiguous will ........... 24 
49. Common fund doctrine did not apply to award of attorney fees to 

sisters........................................................................................................ 24 
50. Issue & Claim Preclusion: Undue influence case does not bar 

intentional interference with inheritance case .......................................... 24 
51. Intentional interference with inheritance can be proved through 

undue influence claims ............................................................................ 24 
52. A gift on a death bed is causa mortis and carried a higher burden of 

proof (clear and convincing) because of the possibility of fraud ............. 25 
53. The attorney general or the trustee may bring an action to protect 

the interests of a public charitable trust ................................................... 25 
54. Beneficiary of charitable trust could not compel more distributions ....... 25 



7707568v1 

2017 Case Law Update (MN CLE) 

I. MINNESOTA PUBLISHED CASES 

1. Adult foster-care home is not immune from negligence liability under the 
Minnesota Commitment and Treatment Act, Minn. Stat. §253B.23 Subd. 4.  
Sorenson v. Options Residential, Inc., filed April 24, 2017, A16-1398.  Sorenson 
was a resident at an adult foster-care home. Another resident was under civil 
commitment. The other resident poured boiling water over Sorenson causing 
extensive damages. Sorenson’s guardians sued the foster-care home and the 
foster-care home claimed immunity under the Minnesota Commitment and 
Treatment Act, Minn. Stat. §253B.23 Subd. 4. Specifically at issue is whether the 
phrase “liability under this chapter” means that only acts under the chapter are 
immune from liability or whether by that chapter all acts are immune from 
liability. The court ruled that only acts under the chapter are immune of liability. 
Thus if you bring a civil commitment matter you are immune of liability. But 
even though the resident pouring the water in the case was under commitment, the 
claim of negligence by Sorenson was not based upon any acts under the 
Commitment act. The claim is basic negligence. That is not under the 
Commitment Act. Just because the person pouring the water is under commitment 
that does not bring the negligence action under the Commitment Act. Care of the 
resident is not governed by the statute. Sorenson’s damages are not pursuant to 
any part of the Act. Sorenson can pursue the negligence claims. 

2. Unreasonable agreement for fees and conflict results in 60 day suspension 
from practicing law.  In re Petition for Disciplinary Action Against Scott Alan 
Becker, 881 N.W.2d 815 (Minn. 2016). A15-1877 filed July 20, 2016. Attorney 
represented aunt and uncle but due to conflict with aunt and uncle, the uncle and 
other heirs were denied objective legal advice. Attorney was to be paid from the 
inheritance aunt and uncle would receive from probating the nephew’s estate. No 
signed informed consent was ever received from aunt and uncle. Attorney 
performed work for the uncle in exchange for assignment of uncle’s share of the 
estate. The specific conflict is not clearly disclosed in the order. But the amount of 
fees by receiving the inheritance was an unreasonable windfall for the services 
performed. The unreasonable fees in a conflict situation resulted in 60 suspension 
from the practice of law. 

3. A Guardianship court may make SIJ (Immigration) findings to aid the 
ward’s efforts to remain in the United States.  In re: Guardianship of Jose 
Maria Chimborazo Guaman, 879 N.W.2d 668 (Minn.Ct.App. 2016); Filed May 
16, 2016 A15-1412. At issue in this case is whether a probate court, in a 
guardianship proceeding, may make “Special Immigration Juvenile” (SIJ) 
findings in a guardianship appointment proceeding. The court of appeals held 
that, yes, the court may make such findings. In a typical guardianship proceeding 
for a minor or incapacitated person findings are necessary to either show the ward 
is a minor and the parental rights are terminated (by death or otherwise) for a 
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guardianship of a minor, or that the person is incapacitated in the case of a person 
18 years or older. SIJ findings are not needed per se to appoint a guardian so the 
issue is whether findings not specifically needed for guardianship can be made for 
SIJ purposes in probate court. The petition also sought to have the court issue 
specific findings that related to the ward’s immigration opportunities. 
Specifically, under federal law (8 USC § 1101(a)(27)(j), 1153(b)(4)) if there are 
findings in a juvenile or probate court that the person (1) “has been declared 
dependent on a juvenile court” or has been placed in the custody of a state agency 
or department or an individual entity “appointed by a state or juvenile court”; (2) 
the person’s reunification with one or both parents “is not viable due to abuse, 
neglect, abandonment, or a similar basis found under state law”; and (3) it would 
not be in the person’s best interests to return to his or her country of origin, then 
those findings can be recognized in an immigration proceeding. See 8 CFR § 
204.11. The Court of Appeals found that the federal law was intended to work 
with state law including the probate court and that when the court acts in the best 
interests of the ward as is allowed in guardianship law, these SIJ findings are 
reasonable and proper if supported by the record. 

II. MINNESOTA UNPUBLISHED CASES 

1. Oral contract related to land was not void. Christie v. Estate of Dilman 
Christie, Filed April 24, 2017, A16-1244.  This is the second appeal on this 
matter. The son claimed that he and his parents entered into an oral contract 
regarding the sale and re-purchase of 5 parcels of farmland. He was to transfer 
land to parents, they would get a mortgage to pay son’s debts, and then transfer 
the land back to son. The land was not transferred back. Son sued parents. The 
contract was a breach of contract case. The court, before an advisory jury, found 
that there was a contract and that the son suffered damages of $3 million plus due 
to the failure to give the land back. The contract was removed from the statute of 
frauds due to part performance and that only had to be proved by a preponderance 
of evidence. The land was transferred to parents, the mortgage was acquired and 
payments were made. The land was not re-conveyed. The matter was a valid 
contract subject to damages.

2. Guardianship denied when respondent turned 18 before order was issued; 
Special Immigrant Juvenile Status (SIJ) not granted.  In re: Guardianship of 
Layr Komara, minor; filed April 10, 2017; A16-1022. The petitioner filed a 
petition for guardianship of a minor when the minor was still under 18 years old. 
A purpose for the guardianship was to acquire SIJ status for the minor for 
immigration purposes. Note that Minnesota allows for such proceedings under In 
re Guardianship of Guaman, 879 N.W.2d 668, 69, 671 (Minn.App. 2016). But 
before the court issued its order the minor turned 18. The court therefore denied 
the petition for guardianship. The petitioner sought an appointment anyway to 
acquire the SIJ findings noting that the gap between 18 under state law and 21 
under federal law creates a gap for immigration proceedings. The court declined 
to apply any equitable argument to make the SIJ findings and affirmed the denial 
of the petition. 
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3. District court could not limit remedy to the share of objector’s interest in a 
trust; attorney fees need support for allowance; appeal proper when notice of 
hearing was faulty.  In the Matter of the Trusteeship on Indenture Trust dated 
April 1, 2010, A16-113; filed April 3, 2017. Vadnais Heights built a facility with 
$26.8 million in bonds held in an indenture trust. The beneficiaries of the trust 
were bondholders and the Trustee was US Bank. After defaults, the court 
eventually approved a distribution to bondholders of $9.5 million. The court 
issued an order for hearing on January 15, 2015 to file objections to the account 
and petition for allowance by January 30, 2015. The bank sent a notice of hearing 
to beneficiaries but apparently did not send the actual order of hearing. The court 
held the hearing on February 17, 2015 and issued an order allowing accounts and 
for discharge upon final distribution but also ordered a supplemental accounting 
to be filed. A person who held a $5,000 bond objected to the trustee fees and 
attorney fees. The court initially ordered  that the trustee and attorney fees must 
be supplemented for allowance but any remedy would only be available to the 
objector in the percentage of his bond to the total distribution. The bondholder 
appealed. First, the appeal was allowed to proceed even though filed “late” 
because the order by the court was not final as the trustee had to file supplemental 
information. Also, the order was appealable because the bondholders received a 
notice of hearing but apparently not the actual court order and the notice did not 
have the same information as the order. The trustee fees were allowed because the 
trustee provided sufficient information to review the fees. The attorney fees need 
to be supplemented on remand to allow for adequate review. Also, the remedy to 
limit recovery to just the bondholder was reversed because the court could cite to 
no law to support that remedy. 

4. Undue influence need not be proved by all factors under the precedent of In 
re Wilson’s Estate.  In re Estate of: Alice I. Engman, Decedent, A16-0805 Filed 
January 30, 2017. Mother had 3 children. One son died and left a surviving 
spouse. Mother had a will leaving the estate to the two children and to the 
surviving spouse. When one of the children was going on medical assistance, 
mother changed the will to give the estate to the son’s surviving spouse and to the 
daughter who was not on medical assistance. Mom did not want MA to get the 
estate. The MA daughter died before mom. After mom died, the disinherited 
daughter’s son brought a petition to probate the estate as intestate and ultimately 
argued that the will was the product of undue influence. Both the district court 
and the Court of Appeals noted the factors to consider for undue influence under 
the precedent of In re Wilson’s Estate, 27 N.W.2d 429, 432 (Minn. 1947) which 
include (briefly stated) the opportunity, active participation in the will, 
confidential relationship, disinheritance of natural objects, singularity of 
provisions, and exercise of the influence. While the objector and the district court 
analyzed all the factors, the court of appeals found that proving all factors is not 
necessary under the  Wilson’s standards. “…there are various ways in which a 
party might prove undue influence, depending on the facts of a particular case, 
and that party seeking to prove undue influence may choose to introduce, among 
other things, any of the forms of circumstantial evidence identified in that 
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opinion.” The district court found that there was no undue influence and the court 
of appeals agreed.

5. Failure to object to inventory may result in waiver of objection to missing 
asset in account; attendance at hearing and failure to file written objections 
justify allowance of account without notice to party.  In re Guardianship and 
Conservatorship of Adeline V. Dorosh, A16-0113 (Minn.Ct.App. January 9, 
2017). This matter was subject to extensive litigation on multiple matters. With 
regard to appeal, there are just a few issues. First, the objector argued that there 
was $92,000 missing from a safe deposit box. The objector filed objections to the 
first annual account. The objector noted that someone had visited the safe deposit 
box but on that day the ward never left the facility where she lived, strongly 
indicating someone improperly accessed the box. But the court found no evidence 
indicating that there was cash there in the first place (except for finding $10 in 
Canadian money in the box). The court noted that the safe deposit box cash was 
not listed in the conservatorship inventory and failure to object to the inventory 
may have waived the objection. But the court decided the case without making the 
assumption that the objection was waived. Next the objector argued that due 
process was violated because the objector was not given notice of hearing on the 
second annual account. But at the hearing where the account was heard counsel 
for the objector was present. Counsel indicated that it may file written objections 
to the second annual account (like it did for the first account) but no written 
objections were filed. The court held that due process was not violated because 
there was participation in the account hearings and no written objections were 
filed. 

6. Constructive Trust did not apply to cohabitating partners. In re the Estate of 
Clara Mae Murphy, Deceased, A16-0661 (Minn.Ct.App. January 9, 2017).  The 
decedent and appellant began dating in 1992. They bought a home in joint 
tenancy. They sold that home and bought a new home in 1995 in joint tenancy. 
They both participated in several mortgages on the property. In 2002 the appellant 
quit-claimed his interest in the home and the decedent signed a will on the same 
day. The decedent died in 2013. The boyfriend-appellant appeals the district court 
order denying a one-half interest in the home. The court found that the payments 
by boyfriend after the quitclaim deed were rent payments. The court did not find 
that there was unjust enrichment to the estate because the boyfriend benefitted 
from the rent payments by living in the home. The district court did not abuse its 
discretion in its findings and the denial of constructive trust did not abuse the 
court’s discretion. Appeal denied. 

7. Malpractice affidavit fails to show causation in alleged estate planning claim. 
Walsh v. Walsh, et al A16-0405 December 27, 2016. The attorneys represented 
the married couple for over 20 years. One party filed for divorce and the law firm 
represented the other spouse. The divorce case was later dismissed and spouse 
filed a waiver of conflict form. The law firm then did estate planning for the 
couple which included putting the farm and other assets into irrevocable trusts. 
The divorce was initiated again. The plaintiff alleges that it was only then that 
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plaintiff understood that assets were removed from the marital estate. The trusts 
were eventually dissolved and the remaining issue in litigation is the malpractice. 
The expert witness for the malpractice case provided an affidavit claiming a 
breach of standard of care by the attorneys and conflict of interest but made 
conclusory claims about causation of damages. The affidavit failed to actually 
explain how the conduct of the attorneys caused the damage. The court looked to 
the very recent precedent of Guzick v. Kimball, 869 N.W.2d 42 (Minn. 2015) 
which addressed the same issue of what must an affidavit explain when 
establishing causation. Mere conclusory allegations do not satisfy the 
requirements for an affidavit. The affidavit must explain how the attorney conduct 
actually resulted in damage. The failure of the affidavit to show causation resulted 
in the claim being dismissed. 

8. Joinder of cases does not create new 10 day window to object to referee, 
probate court can hear POA matters, and sanctions were appropriate.  In re: 
The Power of Attorney Granted by Virginia G. Taraldson et al and the Virginia 
Taraldson Revocable Trust dated February 28, 2009, A16-0822 December 27, 
2016. Settlor created a trust and POA naming 2 nieces as the fiduciaries. Settlor 
later revoked the POA and amended the trust to remove the nieces. The nieces 
brought an action in probate court to allow their trust accounts. The court issued a 
scheduling order to amend pleading with other causes of action including 
“accountings and actions”. The settlor filed a petition on July 31, 2013 demanding 
an accounting and to consolidate the POA action with the trust action. On August 
6, 2013 the nieces objected to the referee hearing the matter. The matter was 
given to the district court judge. The nieces argued that the probate court has 
limited jurisdiction and could not hear the POA matter. The district court found 
that the nieces were citing old law that applied before the probate court was rolled 
up into the district court and also found that the trust and POA were too 
intertwined to be separated and the consolidation was proper. The court also ruled 
that the time to remove a referee had expired and that the amended pleadings did 
not create a new window to remove a referee. The nieces filed a writ with the 
court of appeals making the same arguments and the court of appeals dismissed 
the writs for the same reasons as the district court. The nieces filed a motion again 
seeking to dismiss. The court sanctioned and reprimanded the nieces attorney. 
Two issues on appeal were the removal of a referee under Rule 107, and the 
sanctions. Under Rule 107 a referee may be removed within 10 days of the matter 
being assigned. The court of appeals found that although the trust action came 
first, over 11 months the accounting for the POA was an issue that was eventually 
included in a scheduling order. The two matters are so intertwined that they are 
not severable. The filing of the petition for a POA accounting was not separate 
and distinct to start a new 10 day removal deadline. As for the sanctions the 
district court did not abuse its discretion. 
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9. Supplemental Account after final account is subject to objections when final 
account is no longer subject to objections; POA actions not listed in final 
account may be subject to objections.  In the Matter of: Trust Agreement of Don 
D. Henyan Created Under Agreement Dated May 1, 2006, Filed November 21, 
2016; A16-0504. The Trust was established in 2006. After the Trustor’s wife died 
it was amended and one of his two daughters was made a trustee. In January 2013 
the Trustor also created a POA naming daughter as agent. Decedent died in 
February, 2013 with about $45,000 in the Trust. After expenses the balance of the 
Trust, about $11,000, was distributed. About 1 year later the trustee, through its 
attorney, sent the trust final account to the other sister. A provision in the trust 
provided that if accounts are not objected to within 90 days the account is final 
and approved. The sister did not object within 90 days. When the sister did try to 
object later, the trustee filed a supplemental account to the final account and a 
second supplement to the final account. At issue is whether the supplemental 
account re-opened the final account. The district court and court of appeals agreed 
that the final account was final. But the supplemental accounts could be reviewed. 
But even though the supplements could be reviewed, the claims were dismissed 
because the objections showed no actual breach of fiduciary duty. With regard to 
objections to actions taken during the 1 month period serving as POA, the court 
found that POA transactions not disclosed in the final account may be subject to 
review, but again the claims were dismissed because there was no actual evidence 
of a breach of fiduciary duty. 

10. LaSha II; 524.3-805(a); Mortgage interest was paid, then PR costs, then 
unpaid claim against the house was paid; but partially paid per property 
agreement.  In the Matter of the Estate of John Stanley LaSha, Deceased, Filed 
August 29, 2016 A16-0071. This is the second appeal in this case, the first 
reported last year. Appellant loaned money to decedent and had a mortgage and a 
½ interest in the home. To facilitate the sale of the home the parties entered into a 
property agreement to satisfy the mortgage but preserve the priority of claims. 
The court divided the mortgage claim into two parts, the mortgage interest, the PR 
costs, and then the deficiency in the mortgage interest. The district court 
emphasized that it reached its decision based upon a property agreement entered 
into by the parties and then per 524.3-805(a) which placed the PR costs before 
satisfaction of the mortgage claim. The interest on the mortgage was paid first, 
then PR costs then the remaining mortgage under 524.3-805. The Probate 
legislative committee is trying to draft legislation to fix the priority statute to 
reflect mortgages having priority without becoming subject to 3-805 as the court 
is requiring in these cases. 

11. POA improperly changed beneficiaries on IRA 2 days before death.  In re the 
Non-Probate Estate of Robert W. Fashant, Decedent, filed August 29, 2016, A16-
0367. Two days before the decedent died the successor POA changed the 
beneficiary of the decedent’s 5 IRA’s from his spouse to 4 other beneficiaries (his 
children from prior relationship?). The decedent had placed the spouse on as 
beneficiary in 2011 and he made his spouse his health care agent and transferred 
personal assets to her and named her beneficiary of his estate. He also named his 
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spouse as AIF but never revoked the old POA under which this AIF acted. The 
AIF argued that nothing in the POA or statute prevented her from this unilateral 
action. But the principal did not want the action. The court voided the change in 
beneficiary. 

12. Motion for new trial were denied where issues were tried by consent and 
sufficient notice.  In re the Guardianship and Conservatorship of Lorraine Helen 
Schmidt, filed August 29, 2016 A15-1796. Daughter had significant control over 
mother who was eventually put under guardianship with an independent 
guardian/conservator. The daughter took title to much of the parents’ assets and 
had her mother change her will and signed the homestead over to daughter. The 
guardian brought a motion to compel the daughter to turn the personal property 
back over to the guardian. The notice of motion and motion itemized several 
items of personal property but noted the list was not an exclusive list and the 
matter included other personal property not on the list. At the hearing the daughter 
represented herself. A significant issue included the return of $17,000 cash from a 
safe deposit box. The judge ruled in favor of the guardian. The daughter brought a 
motion for new trial under Minn. R. Civ. P. 59.01(a)(for irregularity in 
proceedings) and 59.01(b) (improper conduct by the prevailing party). Essentially, 
the argument was that since she was pro se and the cash was not specifically listed 
on the affidavit that the matter was not properly noticed and heard by the court. 
The court did not give any leeway because the daughter was pro se and the court 
actually helped the daughter in the case. The court also allows amendment of 
pleadings under Rule 15.02 and the pleadings were amended by motion and 
implied consent as the matter was addressed at trial without objection. The 
daughter knew what the purpose of the hearing was and the matters were properly 
heard and addressed without objection. The judgment stands.  

13. Option to purchase land at death is enforceable with ambiguous legal 
description.  Johnson v. Anderson as Personal Representative of the Estate of 
Donnabelle Johnson, Filed August 22, 2016, A16-0298. In 1993 Husband and 
wife gave husband’s son a lease to operate a resort in Cass County with an option 
to purchase it for $400,000 at death. Husband died shortly thereafter and wife 
died in 2015. The agreement had a limited legal description for the property and a 
proposed later amendment (never signed by son) had a more thorough legal 
description. The PR for wife’s estate argued the contract was not enforceable. The 
court held it was. The statute of frauds is not a rigid rule that is inflexible. It 
allows for a contract where the intent of the parties is ascertainable and the 
property can be identified. Also, where a document is unsigned it is the party who 
does not sign that has the right to use that as a defense on the agreement not the 
party failing to perform. The contract was enforceable, the land was identifiable 
and did not violate the statute of frauds. 

14. Civil contempt order resulting in jail time was proper for party who refused 
post-judgment discovery.  Mohrman, Kaardal & Erickson v. Gene Rechtzigel 
(and as PR for Estate of Frank Rechtzigel and as Trustee et al) Filed August 22, 
2016, A15-1886. Attorneys performed substantial services for the client that went 
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unpaid. Attorneys sued client and obtained judgment for payment for 
$184,890.99. The client appealed to Minnesota Supreme Court and US Supreme 
Court, and lost. Post-judgment discovery was started but client did not respond. 
This eventually resulted in client being held in jail for contempt until he cured the 
contempt order. During the appeal the client cured the contempt order but 
continued with the appeal. The client raised at least 10 issues for appeal. I will not 
waste my time or yours on the issues raised, he lost. 

15. When assets are transferred from a charitable trust to a charitable 
corporation the district court loses in rem jurisdiction and the corporation is 
not subject to court supervision.  In re the Matter of: Anne Ray Charitable Trust 
et al, Filed August 22, 2016, A16-0327. The decedent had created 2 charitable 
trusts. Two charitable corporations were created under Minn. Stat. § 317A. The 
trustees petitioned the court to transfer the two trusts to the 2 new charitable 
corporations. The charitable corporations are under the supervision of the 
Attorney General by statute. The AG office made an appearance in the district 
court proceedings and did not object to the funding of the corporations. The 
district court, however, issued orders that it believed retained jurisdiction and 
supervision over the trusts. The corporations appealed. The court of appeals found 
that the trusts funded the corporations and after the corporations were funded the 
district court lost personal jurisdiction and in rem jurisdiction over the 
trusts/corporations. The trusts and corporations provide that the trustees are 
established by the trustees themselves and the court is not needed to supervise the 
trustees. The court’s inherent authority is also supposed to give deference to 
another branch of government when it applies and since by statute the AG 
supervises the charitable corporations the court does not need to extend its 
inherent authority over the charities.  

16. Case dismissed because Minnesota was not a convenient forum.  Michael 
Paulucci and Cynthis Selton on behalf of the Jeno Paulucci Revocable Trust and 
Estate v. Larry Nelson and Jill Molitor, Filed August 8, 2016, A16-0043. Two 
Florida residents who are beneficiaries of the trust brought suit against two parties 
alleging damages. The district court dismissed the case because Florida is a more 
convenient forum and for lack of standing. The court of appeals affirmed the 
dismissal because Florida is the more convenient forum. There are at least 10 
cases pending in Florida over this estate and the parties are substantially in 
Florida and the matter is better addressed there. The doctrine of forum non-
conveniens allows a district court to deny jurisdiction if another forum is more 
convenient. The court must examine the existence of an available alternative 
forum. Such a forum is available if the foreign court has jurisdiction over the case 
and the parties. In this case it is undisputed that Florida has jurisdiction. The 
district court must also weigh the public and private interests in both forums. The 
case then explains how the court is to weigh the public and private factors. After 
applying these multiple point factors the court found that Florida is the better 
forum and upheld the district court. 
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17. Being a farmer does not create special skills raising the standard of care as 
PR to sell a farm; being a father of person with first right of refusal is not a 
conflict nor is owning land near the farm a conflict; mere allegations that 
alternate sales process is more beneficial is not sufficient evidence; PR 
removed for conflict and sale is voided.  In re the Estate of Mae Anderson, 
deceased, filed July 5, 2016; (Minn.Ct.App. 2016) A15-1513. Decedent devised 
the estate in 4 equal shares to the children. The farm was rented by one child who 
could keep renting but who also had a first right of refusal under the will to buy 
the farm. After a period of administration, the PR (father) was pressured to get the 
estate closed. He sold the land by advertisement with closed sealed bids. Only one 
bid came in at $1.6 million. The farm was sold. The son with the first right of 
refusal then exercised the right to buy the land. Objections were filed. First, the 
court found that just because the PR is a farmer himself, that did not create special 
skills or expertise as a PR to raise his standard of care as a PR. Next, the court 
found that mere allegations that selling the land in parcels would create a higher 
total sales price is not proper evidence. Ford Motor Credit v. Hertzberg, 511 
N.W.2d 25 (Minn. 1994). However there were appraisals that indicated a much 
higher selling price than what was accepted so the property was sold at too low a 
value.  With regard to conflict of interest, the court found there was a conflict of 
interest due to the fact the PR had buildings on the property and by allowing the 
property to be purchased by his son that meant the father/PR would not have to 
incur the costs of removing the buildings from the land. That created a substantial 
conflict. But what the court found was NOT a conflict was that the PR and buyer 
were father and son, that the PR was a neighbor to the property being sold, or that 
the PR had some prior business dealings with the PR in non-estate related matters. 
Because the sale was below market and subject to conflict of interest it was 
voided and the PR was properly removed. 

18. Real estate option purchase agreement interpreted against the drafter of 
agreement.  Waterworth v. Ekman, 2016 WL 1175099 Filed March 28, 2016 
(Minn.Ct.App. 2016). Plaintiff was renting 106 acres from Defendant who was 
later put under conservatorship. Defendant owned a total of 138.48 acres but 
rented just 106 acres. The defendant wrote an option agreement to buy the land at 
a price offered by any third party if the defendant ever sold it. The agreement did 
not specifically list the total acres it applied to, i.e. whether it applied to 106 acres 
or 138 acres. When the land was sold off in three parts, plaintiff wanted to buy it 
all. The court ruled that under the law of contracts, “ambiguous contract terms 
must be construed against the drafter.” Since the Plaintiff drafted the agreement 
the ambiguous provision was limited to 106 acres. 

19. Attorney fees denied to the extent they duplicate conservatorship tasks.  In re 
the Conservatorship of Merritt Elmer Johnson, filed June 6, 2016, A15-1546. In 
this case the conservator did not have extensive experience. The attorney worked 
with the conservator to complete tasks that the conservator would usually do on 
their own. The conservator was appointed for her brother-in-law who was 
swindled out of money. $35,356.71 in fees were billed at a rate of $240 an hour. 
In particular, 43.25 hours of work were challenged. Such tasks included going to 
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the bank to open and close accounts, going to the conservator’s residence to 
explain the procedures, and meet with the conservator to sort mail and pay bills. 
In total the fees were reduced by $9,192. The court reviewed Minn. Stat. 
§ 525.515(b) which lists the factors for payment of attorney fees. The court 
reviews (1) time and labor required, (2) the experience and knowledge of the 
attorney, (3) the complexity and novelty of the problems involved, (4) the extent 
of the responsibilities assumed and the results obtained, and (5) the sufficiency of 
the assets properly available to pay for the services. Based on these factors the 
fees were properly cut. 

20. Revocation of Trust was void; award of fees and costs was not premature.  In 
the Matter of the RIJ Revocable Trust, filed July 11, 2016, A15-1344. This is the 
fourth appeal of this matter. The father had a revocable trust. The trust provided 
for payments to his ex-wife with the remainder to charity. After father broke his 
hip and was in the hospital, he suffered from diminished capacity issues that may 
have been partially recovered with time. But during that time of incapacity, 
daughter had father revoke the trust. The daughter then had father’s assets 
transferred to an account where the daughter was TOD. During litigation the 
daughter transferred the money to an LLC for her primary benefit. The revocation 
was deemed void, the undue influence and lack of capacity were upheld, and 
judgment was issued against daughter with related orders to re-pay the money 
plus various costs. The daughter appealed again. The court went through the basic 
elements of undue influence and lack of capacity and upheld the district court. 
The court reviewed the rules regarding awarding of costs and disbursements. 
There is no rule providing when it is too early to seek costs, only a rule stating 
when it is too late (45 days after final judgment, Minn.R.Civ.Proc. 54.04(b)) so 
objections that the request was too early because it was before the judgment was 
final is invalid. 

III. OTHER CASES: 

A. Uniform Trust Code 

1. The passage of the Arizona Uniform Trust Code did not abolish the common 
law of trusts and the common law still applies until the legislature expressly 
says otherwise.  Owner-Operator Independent Truck Drivers et al v. Pacific 
Financial Association et al, 2017 WL 24607 (AZ Ct. App. 2017). Several truck 
drivers and organizations formed a trust to pay for and provide the security 
required under federal regulations to pay for various claims from their business. 
The Trustee was to hold $10,000 in security for the payment of claims. After one 
of the significant members of the trust beneficiaries stopped contributing to the 
trust and eventually declared bankruptcy the trust did not have enough funds to 
pay claims. The trust soon thereafter terminated. The beneficiaries sued. The case 
was dismissed and the beneficiaries appealed. The court of appeals held the 
beneficiaries could bring common law claims against the trustee and that the 
common law claims were not extinguished by passage of the Arizona Uniform 
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Trust Code. Unless the legislature expressly revokes the common law, passage of 
statutory law does not extinguish common law. 

2. Cy Pres and Trust modification rules, Breach of Duty Rules (405, 411): Long 
term retention of single trust asset (ranch land) did not compel amendment 
or termination of charitable trust, nor was sale of material asset of trust 
necessary; charity bringing petition was fined attorneys fees.  Shriner’s 
Hospital for Children v. First Northern Bank of Wyoming, 373 P.3d 392 
(Wyoming 2016). Settlors, husband and wife, established a charitable trust funded 
with ranch land that was not to be sold until the year 2100 at which time it was to 
be distributed to 2 charities. During the term of the trust income could be 
distributed to the charities. Right after the last settlor died, the charity was making 
accusations against the trust and the attorney for the settlors. The charity made 
many accusations not all covered here. The charity argued the trust must be 
terminated because it violates the rule against perpetuities even though it is a 
charitable trust, they argued for the sale of the land and termination of the trust 
and made breach of fiduciary arguments against the trustee. The Supreme Court 
held that regardless of the fact it is a charitable trust, the trust interest was vested 
at its inception because the charitable remainders were fixed and vested so the 
RAP did not apply. The Court also found that the charity’s actions in this case 
were “taken with utter disregard for the [settlor’s] intentions, a position contrary 
to the paramount importance Wyoming places on a settler’s intentions.” So the 
court ordered the charity to pay the trustee’s attorney fees. The court then applied 
several provisions of the Wyoming Uniform Trust Code. Section 411 provides for 
termination if no material purpose of the trust exists but preserving the ranch land 
until 2100 and providing income to charity is a material purpose for starters. Also, 
there was nothing unlawful or contrary to public policy to support termination. 
Section 405 provides a trust can be for any lawful purpose and there was nothing 
justifying the charities argument to terminate the trust. Further under section 404 
there was nothing unlawful, impractical or impossible about keeping the ranch in 
the trust. The terms of the trust expressly provided for the retention of the ranch. 
Then turning to the breach of fiduciary duty arguments the court reviewed section 
801 and the duty to the trust and beneficiaries. Here the trustees were carrying out 
the express intent of the trust. Just because the beneficiary wants money does not 
negate the trustee duty to the trust purpose. The trustee acted properly and the 
trust was not terminated and the land was not sold. The charity was fined to pay 
trustees fees. 

3. Review of UTC Statute of Limitations (1005) to Brings Claims Against 
Trustee.  Myers v. First Tennessee Bank, N.A., 503 S.W.3d 365 (TN Ct.App. 
2016). The Tennessee Uniform Trust Code statute of limitations for claims 
against a trustee are found in Tenn. Code Ann. § 35-15-1005(a). That section has 
a 1 year SOL for claims related to adequately disclosed facts in a report delivered 
to the beneficiary, and a three year statute of limitations after resignation or 
termination of the trust. In this case the allegations relate to warehouses owned by 
a trust. The trustee sent a notice of resignation in 2005 but continued to manage 
the trust as there was no successor. The trust was officially terminated by court 
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order in 2007 and the lawsuit was started in 2010. The trustee argues that both the 
1 year and 3 year statutes apply. But the trustee lost on both counts and the matter 
may proceed to trial. The application of the statute is a matter of first impression. 
The trustee argues that the UTC 1005 provision includes the duty of a beneficiary 
to inquire into a breach of trust, i.e., knew or could have known of a breach. But 
the court said that there is no such language in the statute. The statute requires (1) 
a report to the beneficiary, and (2) disclosure of facts that can reveal the claim. 
There was no report or disclosure to trigger the 1 year statute. UTC 1005 does 
contain language of what constitutes adequate disclosure in a report and the 
parties argued whether various emails and letters between the trustee and 
beneficiaries constituted a report or whether the communications were adequate 
disclosure. The court ruled against the trustee. Next the trustee argues that the 3 
year statute applies as of 2005 because the trustee resigned in 2005. But the 
trustee still had possession and control of the assets and was managing the trust 
until after the 2007 order that terminated the trust. Although the 3 year statute 
starts to run on resignation, the trustee must stop being the trustee. Here the 
trustee never stopped acting as trustee so the 3 year statute did not start to rum 
until after the 207 order. The complaint is not barred by the SOL. 

4. Under the UTC, NE § 30-3862, Whether a trustee owes a fiduciary duty to 
beneficiary is a distinct issue from whether a beneficiary has standing to seek 
removal of a trustee.  In re Conservatorship of Marcia Abbott, 295 Neb. 510 
(2017). This was a combined appeal of a conservatorship matter and two trust 
matters. The mother died in the middle of the litigation. After the father’s death a 
survivor’s trust (revocable) was created for mother and a Family Trust that 
primarily benefitted mother. After mother’s stroke the son administered the trusts 
and invested assets well. But son and at least one daughter did not get along well. 
Daughter sought removal of son as trustee and alleged breaches of fiduciary duty. 
Son claimed that daughter did not have standing because he owed no fiduciary 
duty to daughter, only to mom. While it is true in the survivor’s trust he owes 
fiduciary duty solely to mom (30-3855), he does owe duties in the Family Trust to 
sister, and regardless, the issue of who he owes a fiduciary duty is distinct from 
the statutory right as beneficiary to remove a trustee. His failure to account and 
his acrimony with sister were grounds and standing to remove. 

5. When there is a gap between the former law and the new UTC, the common 
law applies to fill the gap.  Snell v. Snell, 374 P.3d 1236 (Wyoming 2016). In 
this trust, Arkansas law applied under the terms of the trust. The trust was created 
before Arkansas passed the ATC (Arkansas Trust Code). Among other things, the 
beneficiaries wanted an accounting. The issue was whether the request for 
accounting applied to the time before the ATC. The court found that the ATC did 
not apply in this case for the matters under review, and therefore the court applied 
common law to determine whether an accounting was owed to the beneficiaries 
(and an accounting is due). 
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6. Section 107; State where trust is created is the applicable law for dispositive 
provisions of a trust. Law of administration is the state where trust is 
administered.  Alexander v. UMB Bank, N.A., 497 S.W.3d 323 (MO Ct.App. 
2016). The trust was administered in Missouri but was created in Kansas. The 
trust had an ambiguous dispositive provision because the trust did not 
contemplate the distribution of the trust if both of the settlors brothers died before 
termination. And sure enough, both brothers did die. The resolution of how the 
trust is distributed is different under the two state laws. So the applicable law 
became the deciding questions. Since the trust was created in Kansas the Kansas 
Trust Code decided how to interpret the dispositive provisions of the trust. 

7. UTC 1004- Trustee-beneficiary acting in bad faith can have fees charged 
against trustee-beneficiary’s share.  In the Matter of the Massie Trust, 2017 WL 
218284 (WI Ct.App. 2017). The American Rule on attorney fees applies in 
Wisconsin. Also, by statute, in trusts and estates the common fund rule applies 
where fees are paid from the common fund. Wis. Stat. 879.37. But in a trust the 
court also has equitable powers. Therefore the court can assess fees against a 
trustee-beneficiary’s share who was acting in bad faith. The assessment can 
exceed the share owed the trustee-beneficiary to the extent that the trustee-
beneficiary actually owes the trust beneficiaries from personal assets. The court 
went on to note that this conclusion is supported by Wis Stat. 701-1004(1) (the 
new Wisconsin UTC). 

8. The probate settlement statutes applied and not the non-judicial settlement 
statutes under the UTC.  In the Matter of the Bradley K. Brakke Trust, 890 
N.W.2d 549 (ND 2017). The testator had a 2009 will that was superseded by 
subsequent revocable trusts (as amended). The parties to the estate brought 
challenges and eventually the parties settled with a probate settlement agreement 
under the probate code. The trustee of the revocable trust appealed arguing, 
among other things, that the UTC non-judicial settlement agreement should have 
been the means to settle. But the court disagreed. The dispute involved the 
capacity to create the revocable trust as a part of the other disputes. As such, 
settling the claims over capacity was properly completed under the probate code. 

B. POWERS OF ATTORNEY 

1. A Principal may convey a limited power of attorney that also includes the 
power of the agent to grant a limited power of attorney to a sub-agent.  Select 
Portfolio Servicing, Inc. v. Blevins, 494 S.W.3d 510 (Kentucky 2016). The 
powers of attorney herein related to transactions related to mortgage backed 
securities. US Bank as Trustee for a mortgage backed security trust gave Bank of 
America a limited power of attorney to act as a master-services. The limited POA 
specifically included language that the master services could grant limited powers 
of attorney to sub-services to record various documents. After a county recorder 
refused some POAs by a sub-servicer that matter was brought to court. Under 
Kentucky law a POA is strictly construed and the principal-agent relationship 
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closely defined. In this case the mater POA specifically granted the power to 
created sub-POAs. The sub-POAs were valid and enforceable. 

2. Presumption of fraud for gifts to attorney-in-fact can be pushed back.  In re 
Guardianship of Spinnie, 2016 Ill.Dec. 319 (IL Ct.App. 2016). The attorney-in-
fact was named as such in the ward’s poa, but the ward made gifts personally to 
the AIF and the gifts were not made by the AIF as AIF. In this case, the court 
found that merely being named AIF is sufficient to create a presumption of fraud 
for gifts received by the AIF. However, in this case, the AIF was able to push 
back the presumption and the gifts to the AIF were allowed. 

3. The mere power to act as attorney-in-fact does not create a fiduciary 
relationship.  In re Estate of Shelton, 60 N.E.3d 121 (IL Ct. App. 2016). The 
decedent named defendant as successor AIF. After the primary AIF (mom) was 
incompetent the son could act as AIF. The father and mother (when mom was 
incompetent signed by father as POA) conveyed real estate to son in 2011. 
Daughter argues that since son was AIF and could act for mom, he was in a 
fiduciary relationship with mom so the gift was presumptively fraudulent. The 
court disagreed. He was not in a fiduciary relationship and the gift was valid. 

4. Nephews gifts by POA to himself and relatives with POA was self-dealing 
and constructive fraud.  Stehlik v. Rakosnik, 24 Neb.App. 34 (2016). Shortly 
after gaining POA the nephew transferred the farm and various cash assets to the 
POA and the POA’s siblings. The testator changed his will to disinherit the POA 
and siblings. While the POA had gifting powers, that did not allow for self-
dealing. Acts of self-dealing must be specifically waived. Alleged oral 
authorizations for self-dealing are not sufficient, it must be in the document. 

C. OTHER CASES 

1. Trustee could pay attorney fees for family members involved in trust 
litigation.  Kidd v. Alfano, 64 N.E.3d 1052 (Ct.App. OH 2016). Guardian for trust 
beneficiary (mom) brought litigation against trustee of trust to which mom was a 
beneficiary. The family had a typical contentious relationship you will find in 
most trust litigation. Four separate lawsuits were initiated. Most family members 
did not have private means to fight the lawsuit. The lawsuits were largely 
unsuccessful. The trustee, as part of a settlement, agreed to pay the attorney fees 
for family members. The trustee was accused of breach of fiduciary duty for 
paying such fees but the claim was denied. 

2. Punitive damages does not survive the death of a wrongdoer.  Alain Ellis 
Living Trust v. Harvey Ellis Living Trust, 385 P.3d 533 (KS Ct.App. 2016). The 
husband removed money from wife’s trust and put the funds in his own trust. The 
funds exceeded $125,000. The wife’s trust sued the husband’s estate. While the 
claim against the husband could proceed, the  claim for punitive damages could 
not because punitive damages are personal to the defendant. He died before the 
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claim was heard or allowed. Punitive damages would punish the heirs of the 
wrongdoer and not the wrongdoer so they do not survive death. 

3. Trust was not part of the marital estate is a divorce proceeding.  
Pfannenstiehl v. Pfannenstiehl, 55 N.E.3d 933 (MA 2016). The court examined 
whether a beneficiary’s interest in a trust is an interest that must be included in a 
divorce settlement. The beneficiary’s interest was a discretionary interest subject 
to the HEMS standard. As such, the interest was too speculative to be included in 
the marital estate. 

4. Trustees could decant to a new trust (and prevent assets from becoming 
subject to divorce.) Ferri v. Powell-Ferri, 2017 WL 1074395 (MA 2017). 
Father created a trust for son in 1983. Son has powers of withdrawal at various 
ages. When son’s divorce started in 2010, trustee decanted trust to a new trust in 
2011. At that time the son could have withdrawn 75% of the trust. The issue was 
whether the trust could decant to a new trust. The court would not follow a 
formulistic approach to interpreting the trust. The Trustees had enough discretion 
to decant under its distribution provisions. 

5. Non-probate distributions to spouse after death satisfy pre-nuptial 
agreement entitling spouse to assets from the estate.  Northern Trust v. Shaw, 
196 So.3d 424 (FL Ct.App. 2016.) The terms of a pre-nup provided that wife was 
entitled to $500,000 from husband’s estate at death. Husband’s guardian filed for 
divorce before husband’s death but husband died before that was done. Husband 
named wife as beneficiary of $480,000 IRA and $103,996 from the testate estate. 
Wife tried to receive more money from the estate. The pre-nup defined estate to 
include non-probate transfers. Wife loses. 

6. Court properly appointed guardian and conservator, facts support decision 
in the record and abuse of discretion standard applies regarding 
appointment; appeal allowable without certificate.  In re Guardianship of 
R.G., 2016 WL 3021917 (ND 2016). When law enforcement raided the ward’s 
property where his mobile home was located as part of a different investigation, 
they found the home in disrepair, no running water, no heat, no food, dog feces 
was present, and the home was otherwise unlivable. A petition for guardian and 
conservator was filed and granted. The court appointed a brother and 
granddaughter and an entity as co-guardians and an entity as conservator.  When a 
brother appealed, the Bank argued the order is not appealable because there was 
no certificate issued to certify the issue to appeal. (N.D.R.Civ.P. 54(b). There 
were allegations of undue influence regarding the appealing brother who was not 
appointed. The court made oral findings that the court was concerned about the 
potential undue influence in this case and for that reason was not appointing the 
brother. Certified question. The order appointing a guardian or conservator is 
appealable and does not need to be certified. Just because there may be issues for 
the conservator to address such as the undue influence, there does not need to be a 
certificate issued to certify the question for appeal. The matter is final. As for the 
court not appointing the brother, the court found that the district court need not 
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make specific findings in the district court order to support passing over a person 
with priority. The court’s oral findings on the record state that the court was 
sufficiently concerned about undue influence exerted by the brother that is was 
proper to not appoint him as conservator. 

7. Good summary of when settlement agreement remains enforceable.  Harris v. 
Harris, 890 N.W.2d 561 (ND 2017). In a case where a beneficiary wanted to get 
out from a settlement agreement, this cases reviews the nature of a settlement 
agreement as a contract, the theories to get out of the agreement, and causes of 
action therein. Here, the beneficiary was informed and agreed to the settlement. 
Frustrations with getting information after the agreement did not justify voiding 
the agreement. Lawyers advice to client was sufficient to inform client to sign the 
agreement. 

8. Beneficiaries could sue for the mother after death for breach of duty 
(because of procedural glitch); attorney fees can be awarded in trust matters.  
In the Matter of the Taylor Trust, 381 P.3d 428 (CO Ct.App. 2016). A second 
marriage case. Husband and wife created a joint trust that distributed ½ to 
husband’s kids and ½ to wife’s kids after both deaths. Husband had separate 
accounts POD to his kids at death and wife had the same. After husband died in 
2010 those accounts distributed to his kids and husband’s son became a co-trustee 
with wife. While wife was dying, husband’s kid had wife put her separate 
accounts into the revocable trust so they would be distributed ½ to husband’s 
kids. At trial the co-trustee son failed to argue that there was no breach of 
fiduciary duty to mom or her interests. It was only raised on appeal. Because it 
was only raised on appeal the court would not address the argument. The court 
went on to find that there might be such a claim of breach against mom’s interests 
and it might be able to be brought by her kids so it was allowed to move forward. 
Because this was a trust matter attorney fees can be awarded in a breach claim. 

9. Settlor and trust beneficiary can amend an irrevocable trust without consent 
of all beneficiaries; can’t open agreement because you relied on bad advice.  
Brock v. Premier Trust, Inc., 133 Nev. 8 (NV 2017). Trust was created to benefit 
children of both spouses (2nd marriage). After once spouse died the 
trustee/beneficiary petitioned the court to amend the trust with the consent of 
settlor. The amendment voided the spendthrift provision and allowed for 
distributions at beneficiary request. Trustee settled claims with other beneficiaries 
who were claiming mismanagement. Trustee had agreed to pay other beneficiaries 
from his trust share as a pledge. When the bank started paying his pledge to 
beneficiaries the trustee objected. Arguments were that the trust could not be 
amended and that he got bad legal advice and should not have been allowed to 
pledge trust share. The trust can be amended even with a spendthrift clause 
without the consent of all beneficiaries and the change made to trust voided 
spendthrift. Bad legal advice is between trustee and lawyer and does not open the 
trust agreement. 
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10. PR could not compel trustee of revocable trust to account for actions as 
trustee while settlor was alive.  Hilgendorf v. Estate of Coleman, 201 So.3d 
1262 (FL Ct.App. 2016). Mother created a trust in 2000, After she resigned 
daughter became trustee. The trust did not require accountings while mom was 
alive. The mom never asked for an accounting. After mother’s death the PR of the 
estate did not actually have a claim of breach of duty against the trustee but 
demanded a pre-death accounting anyway. Absent a trust provision or statute or 
other breach of duty, the trustee has no duty to account for lifetime administration 
of a trust after settlor’s death. 

11. Failure of brother-trustee to disclose important fact in settlement voided 
waiver of claims.  Turkish v. Brody, 2016 WL 6992203 (FL.Ct.App. 2016). Son 
was trustee of several trusts for mother. Son and daughter received several 
distributions from trusts but never held substantial employment so grantor knew 
trusts were funding lavish lifestyles. Son-trustee made several distributions to 
himself. Mother owed the IRS $1 million dollars. Son distributed money to 
himself then loaned it to mother to pay the IRS. After mother died son agreed to 
contribute the note to the trust but son knew mom had no money. Daughter-
beneficiary thought mom’s house was in mom’s name but is was in trust that gave 
son the house. So son-trustee tricked daughter beneficiary. At issue is whether the 
settlement and waiver is enforceable. It is NOT. Son had a duty as Trustee to fully 
disclose facts including the fact that mom had no assets and the note given back to 
the trust was worthless. Son surcharged over $500,000. 

12. Surcharge denied for making lump sum distribution from IRA because tax 
damages were not proved.  Estate of Braasch, 140 A.D.3d 1341 (NY Sup. Ct 
App. 2016). The trustee-executor was surcharged on other matters. But the 
surcharge for income taxes resulting from a lump sum distribution from an IRA 
was reversed. The plaintiffs failed to actually prove any damages.  There was no 
proof offered that stretch distributions from an IRA would have resulted in a 
lower tax liability. That is not to say that stretch distributions don’t result in lower 
taxes. The problem here is that no proof of damages was offered. The plaintiffs 
merely make allegations that they would have paid no taxes at all. The failure to 
prove tax damages results in reversal of the surcharge on the matter. 

13. When proving reasonableness of attorney’s fees, billing statements are not 
hearsay under the business records exception.  In re Estate of Klie, 2017 WL 
541469 (OH Ct. App. 2017). The parties were fighting over attorney fees. One of 
the issues was whether the billing records were hearsay. The court decided the 
case on the hearing testimony and the application for fees which included the 
billing records. The transcript was not given to the appeals court and on appeal a 
party objected to the billings as hearsay. The billing statements are an exception 
to hearsay under business records exception and therefore admissible and may be 
used to decide the case. 

14. Specifically devised piece of real estate (that was part of a larger parcel 
subject to a lien) was devised subject to lien.  In re Estate of Rebecca Lynn 
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Heider, Deceased, 496 S.W.3d 118 (TX Ct.App. 2016). Wife devised a portion of 
real estate to her son and the balance to husband (not son’s father). The land as a 
whole had debt on it. The issue is whether the devise to son was subject to the 
debt. The court held that it was not subject to the debt and the estate had to give 
clean title to son and assume the balance of the debt. Husband objected. The court 
of appeals found that the debt followed the real estate. The will allowed the 
executor to pay the debt but that was discretionary not mandatory. The property 
remains subject to the debt. 

15. Lawyer publicly reprimanded for altering will before probate.  Warren 
County Barr Association v. Clifton, 147 Ohio St.3d 399 (OH 2016). After client 
died but before probate the lawyer noticed one of the kids was missing from the 
list of kids in the will. It did not affect the will distributions because it was a pour-
over will, but he changed it anyway and then filed it for probate court. Public 
reprimand was sanction ordered. 

16. Attorney used estate plan to steal $5 million, surcharged attorney fees over 
$1 million.  Butler v. LeBoueff, 248 Cal.App. 4th 198 (CA App. 2016). Attorney 
LeBoueff has history of at least 8 prior cases of using estate planning to exploit 
clients. In this case attorney John LeBoueff and his partner befriended an aged 
and mentally incapacitated man after the client’s partner had died. He wrote the 
estate plan that devised $5 million to attorney and a vintage car to attorney’s 
partner. The court reviewed the prior instances of abuse, all incredible to the point 
you would not believe it if it was not in a published case. The important evidence 
of the original trust and laptop to prove trust contents was allegedly stolen in a 
burglary that took just those items. The court did not accept that argument. The 
attorney was charged for the “gift” and the attorney fees to bring the matter to 
court. 

17. Elective share-change of beneficiary on life insurance was not fraud on 
elective share.  Bays v. Kiphart, 486 S.W.3d 283 (KY 2016). After being 
diagnosed with cancer, wife changed will to effectively disinherit husband and 
changed beneficiary of life insurance to name a trust for the benefit of son. After 
death husband challenges will and the change in beneficiary on life insurance. 
The court found that the right to change beneficiary designations is a contractual 
right. The policy is personal property of the estate, the proceeds of the policy are 
not. The right to change beneficiary is not fraudulent and the policy proceeds are 
not part of the elective share because they are separate from the estate. The 
change in beneficiary is proper and not subject to the elective share. 

18. Disclaimer fails because it tried to direct the beneficiary of the disclaimer.  In 
re Estate of Sterba, 56 N.E.3d 1118 (IL App. 2016). Beneficiary of estate 
disclaimed share of estate and then filed for bankruptcy and bankruptcy trustee 
appealed. The disclaimer directed that the disclaimed share should go to his sister. 
That was an attempted assignment of interest and was therefore an invalid 
disclaimer. 
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19. Beneficiary can’t sue trustee for lost opportunities on undistributed trust 
funds.  Williamson v. Brooks, 2017 WL 407922 (CA Ct.App. 2017). Beneficiary 
sued trustee for lost opportunities to use money from the trust. Beneficiary was on 
family company payroll but fired for not showing up to work. Beneficiary sought 
funds from family for ingoing support. Her house was worth less than the 
mortgage. She defaulted and sued trustee for the loss of the house. There was no 
breach and no damages.  

20. Guardians of deceased ward could not file claim for ward in another estate.  
Greenberg v. Heyman-Silbiger, 2017 WL 587313 (OH Ct.App. 2017). Ward 
owned a company. The company was owed money by debtor. Debtor died. The 
ward died shortly before the claims period expired. The company did not file a 
claim against the estate of debtor. The guardians filed a claim against debtor’s 
estate (after the ward died). The debtor had the claims dismissed as untimely and 
wrong party. The claim was dismissed. The company should have filed the claim. 
The guardians’ power ceases at death so they could not file the claim. Claim 
dismissed. 

21. Insured could sue insurer even after policy is contributed to an insurance 
trust.  Lee v. Rogers, 2016 WL 7912460 (TX Ct.App. 2016). Insured bought 
policies that he thought were paid up. Insured contributed policies to an insurance 
trust. Over time the policies lapsed for non-payment. The insured sued the 
insurance company. At issue is standing. If the policies were given to an 
irrevocable trust, how can he sue? The court reasoned that incidents of ownership 
for tax purposes is separate and distinct from his rights as an insured. Even though 
the policy is in a trust with no incidents of ownership, that does not mean he lacks 
standing to sue under the contract that he bought or as an insured. 

22. Laches as a defense of trustee does not begin to run until beneficiary knew of 
offending conduct.  Woodward v. Woodward, 192 So.3d 528 (FL Ct.App. 2016). 
Trustee distributed assets out of a trust into a new trust. The trustee did not give 
an accounting to the beneficiary until years after the alleged breach-transfer. The 
beneficiary sued soon after the account was provided to beneficiary. The doctrine 
of laches does not begin to run until the beneficiary knew of the transactions. 
Beneficiary timely brought suit so the claim can proceed. 

23. Good case to review final appealable orders.  In the Matter of the Estate of 
Inman, 382 P.3d 67 (WY 2016). At issue is when a trust matter becomes a final 
appealable order. In this case, what the court ultimately decided was whether 
some specific provisions of a trust apply to the situation. The matter was appealed 
and the issue is whether the decision was appealable. To be appealable, the 
decision must be on a substantial right, the order determines the merits of the 
controversy and the order resolves all outstanding issues. In this case, the order 
just settled what provision of a trust will apply to the court’s analysis of the 
underlying claims and thus is not appealable. 
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24. Malpractice – no standing for beneficiaries of unexecuted document.  Estate 
of Agnew, 2017 WL 262065 (PA 2016). In this case a document was drafted but 
never signed by the testator. The lawyer drafted a document at client’s instruction 
and sent it to him. The client did not ever sign the document although client did 
sign other documents (deed and will) but he did not sign the proposed amendment 
to the trust. The beneficiaries of the unsigned trust sued the lawyer. The court 
found there could not be third-party beneficiary standing to an unsigned document 
where the trustor did not appear to have intention to sign it. 

25. Only the mother (not adult child) can bring child support claim against 
father’s estate.  Davis v. Hengen, 191 So3d 957 (FL Ct.App. 2016). The father 
did not pay child support as ordered. The child eventually became an adult and 
father died. The child filed a claim against the estate seeking recovery of unpaid 
child support. The court found that the mother was the person entitled to the child 
support payment to raise the child, therefore the mother is the only person who 
could bring that claim against the estate. 

26. Executor surcharged for sale of property to acquaintance.  In the Matter of 
Billmyer, 142 A.D.3d 1000 (NY Supr.Ct. 2016). The executor sold estate property 
to acquaintance for $670,000 that was sold the next day for $1.3 million. The 
executor was surcharged for the sale for selling below market value. In this case, 
no appraisal was acquired, the realtor was not competent to sell the property and 
the executor otherwise failed to determine the property fair market value before 
sale. The executor was liable to the under-valued sale. 

27. Ademption- sale of real estate by guardian does not adeem a gift under the 
will.  In re: Estate of Rich, 139 A.3d 235 (PA 2016). In the ademption case, the 
rule is known that when a person, other than the testator, sells the real estate 
specifically devised by will it is not adeemed under 606, but here the estate argues 
that the property was sold by the guardian to support the ward. Since the sale was 
necessitated by the need to support the ward, the gift is properly adeemed. The 
court found that the sale by a guardian is not adeemed. 

28. Anti-lapse statute: Specific gift to father fails and falls to residue but 
residuary gift to father does not fail.  Estate of Rhoades, 502 S.W.3d 406 (TX 
Ct.App. 2016). This is an anti-lapse case. Specific gifts that fail usually fall to the 
residue. Gifts to the residue usually don’t fail and go to the other remainder 
beneficiaries (no residue of a residue). In this case, specific gifts to father who 
predeceased testator failed and fell to residue. The father was also a residuary 
beneficiary. The gift to father in residue does not go intestate. The gift to father in 
residue goes to the other residuary beneficiaries and does not fall intestate. 

29. Will is valid even though witnesses signed on separate page as testator.  
Castruccio v. Castruccio, 146 A.3d 1132 (MD Ct.App. 2016). The testator signed 
the will on one page and the witnesses signed the will on the following pages. The 
attestation clause implies the witnesses sign on the same page as the testator. The 
will is still valid as it is part of a common scheme intended to be one document. 
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30. 2-503, In Michigan, and unsigned will can be admitted to probate if it was 
intended to be the will.  Estate of Attia, 2016 WL 6652492 (MI Ct.App. 2016). A 
will was offered for probate that was unsigned. At issue is whether a statute that 
allows probate of wills intended to be a will but unsigned can be probated, i.e., is 
some effort at execution needed to invoke the statute or can an unsigned will fall 
under the statute. The probate court ruled that the statute is curative for a will that 
was incorrectly executed but did not apply to an unsigned will. The court of 
appeals reversed holding that if there is clear and convincing proof, an unsigned 
will can fall under the statute if it was intended to be the will. 

31. Validity of lost will can be proven by two witness but contents of the will can 
be by clear and convincing evidence.  Estate of Wilner, 142 A.3d 796 (PA 
2016). Intestate heir suddenly started to visit relative shortly before her death and 
the will disappeared. All evidence indicates the testator did not revoke the will 
and it was taken. PA statute requires 2 witnesses to prove the validity of the will 
but the court held that the contents of the will need only be proved by clear and 
convincing evidence. 

32. Place where last witness signed controls state of execution.  Atkinson v. Estate 
of Hook, 374 P.3d 215 (WA Ct.App. 2016).  A will was started in Arizona but did 
not receive a second witness until it was signed in Washington.  In Washington a 
will must be signed in the presence of the testator and two witnesses. The will was 
signed by testator and one witness in Arizona but that last witness was in 
Washington. As such it was not properly executed in Washington. It could not be 
probated as a foreign will. 

33. Holographic will probated where the only signature by testator was at the 
beginning of the will.  In the Matter of Estate of Alva Marie Baker, 386 P.3d 
1228 (AL 2016). This is a holographic will question. The only reference to the 
decedent’s signature is where she says “My name is Alva Marie Baker” at the 
start of the will. The issue boiled down to, was that statement at the beginning of 
the will a signature to probate the will. The court said yes. 

34. Disinheritance by will is not denied by public policy argument that testator 
sexually abused disinherited child.  Merrick v. Helter, 500 S.W.3d 671 (TX 
Ct.App. 2016). Testator disinherited adult daughter. Daughter claims she was 
disinherited because she confronted father with claims of sexual abuse. The 
claims of abuse are vigorously disputed and by the order, appear to be false, but 
the case was dismissed before the merits of the claim could be addressed. 
Daughter argued that Texas public policy should not be used to deny the probate 
of a will that disinherits the victim of sexual abuse. But testamentary devises are a 
statutory right. If the legislature wants to limit that right it is free to do so. It is for 
the legislature to limit a will under such accusations and the court will not 
interfere. 

35. Subsequent will revokes revocable trust.  Bernal v. Marin, 196 Sp.3d 432 (FL 
2016). Testator created a will and revocable trust and funded it with her house and 
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brokerage account. Some years later, testator signed a new will that revoked “all 
other wills, trust and codicils previously made by me”. A Florida statute provides 
that a trust is revoked by “substantial compliance” with a method provided by the 
trust and if none, be express reference to the trust. At issue is whether a reference 
in this will to revoking a trust is sufficient to revoke the trust by statute. This court 
held that it was sufficient. 

36. Personal Representative can bring receiver action.  Warren v. Cusseo Family 
LLC, 138 A.3d 1099 (CT Ct.App. 2016). After decedent died the company did not 
continue operations. PR brought receiver action for the estate. Other family 
members argued the estate is not a party to the company because it was not 
continued with estate as a member. The court found that the PR does have 
standing to bring a receiver action to collect the estate’s interest in the company. 

37. Personal Representative does NOT owe beneficiaries a duty when valuing 
assets for an estate tax return.  Heisinger v. Cleary, 323 Comm. 765 (CT 2016). 
The executors hired appraiser to value corporate stock for the estate. Beneficiary 
argues that the stock was over- valued and that the PR breached its duty to 
beneficiary to value the stock lower. The court found that when a PR must value 
an asset for tax purposes it does not have a duty to find the lowest possible value 
for the beneficiary but satisfies its duty in abiding by tax law to value the 
property. 

38. The court can order a personal representative to file estate tax return and 
elect portability.  In the Matter of Estate of Vose, 2017 WL 167587 (OK 2017). 
The PR did not want to file an estate tax return and elect portability. The PR was a 
son from a prior relationship. The court found that the district court did not err by 
ordering the filing of a return that elected portability. 

39. A will can’t compel distribution of non-probate property.  In re Estate of 
Collister, 382 P.3d 37 (WA Ct.App. 2016). The decedent’s will tries to direct the 
recipient of a non-probate asset to redistribute the asset per the directions in the 
will. The beneficiary of the non-probate asset did not follow the decedent’s 
wishes in the will. The question became whether the court/will can compel the 
beneficiary of a non-probate asset to distribute the asset per the will. The court 
held the will cannot direct the re-distribution of a non-probate asset. 

40. Creditor claim not barred when claim was pending in court at time of death.  
In re the Estate of Starnes, 379 P.3d 438 (OK Ct. App. 2016). The decedent 
(before he died) was involved in a lawsuit. After decedent dies the estate did not 
mail notice to that creditor. After the deadline passed for filing claims the estate 
claimed the creditor was barred from pursuing the claim in the estate. The court 
found that the estate knew, or should have known, of this creditor and had a duty 
to give it notice of the estate. The failure to provide notice results in the non-claim 
statute becoming non-applicable. 
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41. Reasonable efforts are all that is needed to locate creditors for notice.  CMS 
Investments v. Estate of Wilson, 2016 Ark App. 545 (AK Ct. App. 2016). Service 
of notice is required on all known creditors for an estate. That includes reasonably 
ascertainable creditors. None of the decedent’s professional advisors (accountant, 
lawyer) knew of the creditor and after reviewing records no such creditor was 
found. The creditor was late in getting the claim filed. The creditor claim is 
denied. 

42. Creditor claim is not barred when hearing for claim was not held in 6 
months.  In the Matter of Estate of Clarke, 2017 WL 839447 (KS 2017). 
Claimant to estate filed a claim within the period for filing claims. But local rule 
required that the matter be placed on for hearing within that time. The claimant 
did not get the court to set the matter for hearing in a timely manner. The 
Supreme Court found that the local rule was invalid. The claimant brought the 
matter within 6 months and thus the claim was timely. The local rule can’t 
frustrate the claim statute. 

43. Boyfriend made oral promise to make a will to benefit girlfriend but did not. 
Will contracts must be in writing to be enforceable.  In re Estate of Gilbert, 
2017 WL 504694 (TX Ct.App. 2017). Boyfriend allegedly promised girlfriend to 
make a will that benefitted her. The will did not benefit girlfriend. She challenges 
the will for breach of oral contract and promissory estoppel. But the statutes 
require that will contract be in writing. If this was a contract it was not in writing. 
Claim denied. 

44. Finding of fact in one proceeding does not establish a fact (of marriage) in 
probate.  Bryan v. Fernald, 2017 WL 694578 (FL Ct.App. 2017). Alleged 
husband opened probate for wife, gave no notice to deceased’s children, 
administered and closed estate. Then husband re-opened estate to sue doctor for 
malpractice. Children intervened and challenged the marriage. Husband argued 
that in a malpractice proceeding order that the judge made a finding that they 
couple were married. This was not res judicata because the marriage was never an 
issue, the parties did not have a chance to challenge and it was a different 
proceeding. The children can challenge the marriage in probate. 

45. Out-of-state judgment is enforceable against revocable trust.  Pandy v. 
Independent Bank, 372 P.3d 1047 (CO 2016). Creditor had a judgment (about 
$950,000) against the trust settlor in another state. The creditor had the claim 
certified in Colorado and sought to have the claim enforced against the debtor’s 
revocable trust. The revocable trust is deemed to be the same as individual 
ownership and could be attached to the revocable trust property. 

46. Specifically named children are not a class gift; adopted-out child still 
receives.  Roll v. Newhall, 888 N.W.2d 422 (IA 2016). A will made specific gifts 
to the decedent’s children all named in the will. One of the children was adopted 
by an aunt (to avoid intestacy). At issue is whether the adoption cut the child off 
from inheriting under the will. The court concluded that when the children were 
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named as beneficiaries that it was specific in nature and not a class gift. If it was a 
class gift the adoption would remove the child from the class of children. If the 
gift was specific the facts that beneficiary was a child was not relevant. The court 
found the gift was specific to each person and not to a class so the child still 
inherits. 

47. Adult adoption did not vest title into adoptee.  Burnett v. Maddocks, 294 Neb. 
152 (NE 2016). The question is whether title to real property that descends to the 
“eldest son” includes an adult adopted son. The title to real estate is in Nebraska, 
but the adult adoption took place in Colorado. While Nebraska law may have 
favored the adoption, the nuances of Colorado law did not. Under Colorado law 
an adult adoption does not include a “parent-child” relationship and for the most 
part just grants a person an heir-at-law status. In Nebraska the adoption would 
have included a parent-child relationship and resulted in vesting title. But because 
under Colorado law there is no parent-child relationship the adopted son was not 
the eldest son because there was no parent-child relationship. 

48. Attorney can’t testify to testator’s intent in an unambiguous will.  Patton v. 
Fulmer, 492 S.W.3d 512 (AK Ct.App. 2016). This case was due to the EGTRRA 
provisions eliminating estate tax in 2010. The will had provisions that 
incorporated part of a marital devise if there was an estate tax. But since there was 
no estate tax the provision did not apply. The attorney was asked to testify about 
the will in relation to the taxes. But the will was not ambiguous. Therefore there 
was no need to testify about what the testator wanted. Even though the tax law 
created a mess, the will worked and was not ambiguous so the surviving spouse 
got more assets than what other beneficiaries thought she should get. 

49. Common fund doctrine did not apply to award of attorney fees to sisters.  In 
the Matter of Estate of Kay, 792 S.E.2d 907 (SC Ct.App. 2016). The court 
awarded objecting beneficiaries attorney fees. The objection by PR was that fees 
should be paid from the common fund. But there was no express or implied 
contract that the attorney fees were for all beneficiaries. In this court the common 
fund is more of a contract issue and not a benefit to the estate issue. 

50. Issue & Claim Preclusion: Undue influence case does not bar intentional 
interference with inheritance case.  Zybach v. Perryman, 383 P.3d 314 (OR 
Ct.App. 2016). In this case the plaintiff initially brought an undue influence case 
against defendants that was not successful. The plaintiff then brought an 
intentional interference with inheritance case. Defendants argue that the undue 
influence case acts as issue preclusion to the tort case. The court found that the 
facts were sufficient to prevent summary judgment and the nature of the claims 
are different in the tort and probate cases. 

51. Intentional interference with inheritance can be proved through undue 
influence claims.  Cote v. Cote, 143 A.3d 117 (ME 2016). The plaintiffs used the 
elements of undue influence to establish a case for tortious interference with 
inheritance. The defendants argued that undue influence can’t be used to prove 
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the tort. The court reviewed the elements of intentional interference and the undue 
influence claims. The court found that as long as all elements of the tort are 
shown, the undue influence facts can be substantive facts to prove the tort. 

52. A gift on a death bed is causa mortis and carried a higher burden of proof 
(clear and convincing) because of the possibility of fraud.  Garrison v. 
Garrison, 2017 WL 931285 (IN Ct.App. 2017). The trial court found that a gift 
made from the death bed had an equal amount of evidence proving the gift as not 
proving the gift. The evidence was equal. The question then is who carries the 
burden? The case discusses death bed gifts and delivery as important, but who has 
the burden? Normally, the burden is preponderance of the evidence. But when the 
gift is from the death bed, the person proving the gift must prove it by clear and 
convincing evidence. The gift failed here for not meeting that burden. 

53. The attorney general or the trustee may bring an action to protect the 
interests of a public charitable trust.  DeGiacomo v. Quincy, 63 N.E.3d 365 
(MA 2016). The trustee of a charitable trust petitioned for and received an order 
approving a lease agreement back in 1971. Over 40 years later a successor trustee 
tried to sue former trustee for breach of fiduciary duty for signing the lease in 
1972. The case was dismissed because the order approving the lease was res 
judicata. But at issue was whether the attorney general had sole authority to 
protect the trust or can the trustee also have standing? The case law is extensive 
that the attorney general protects the public interest in a charitable trust but that 
does not prohibit the trustee from also protecting the interests of the public. So the 
trustee had standing to sue but was barred by the prior court order. 

54. Beneficiary of charitable trust could not compel more distributions.  In re 
Estate of Loucks, 148 A.3d 780 (PA 2016). The decedent’s charitable devise held 
money in trust that distributed income only. A charitable beneficiary sued to get 
principal distributions. But the terms of the trust are clear. The trust is not 
impractical, impossible or illegal. There is nothing to change. The charity gets 
what it gets, nothing more. 


