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I. THE ELECTIVE SHARE 

The rights of a surviving spouse in a probate estate are, in concept, very simple. But 
implementing the simple concepts requires following a fairly large group of rules. You are able 
to read the statutes as well as I, but this outline will try to summarize the intended application of 
the statutory concepts in a topical manner. The surviving spouse rights are broken into 3 general 
sub-parts. First, the spouse is entitled to exempt property from the estate. The exempt property is 
generally the house, 1 car of any value, $15,000 of personal property and an allowance of up to 
$2,300 per month for up to 18 months. Next, the spouse has the right to receive what he or she 
will get from the estate, the amount to be determined based upon whether the deceased spouse 
died testate or intestate, or, the spouse can elect the augmented estate elective share. But note 
that unlike the old elective share statutes in Minn. Stat. § 525.212 (1974) where the elective 
share specifically meant the spouse does not inherit under the will, under the current elective 
share statutes, the spouse’s share under the will (or by intestate succession) is counted against the 
amount the spouse will ultimately receive under the elective share statutes. Minn. Stat. § 524.2-
209(a)(1) (2017). Thus the elective share actually means the share in addition to the amount the 
spouse will receive testate/intestate. The elective share sets the maximum amount from the estate 
and the share is paid, in part, from the testate or intestate share. 

This outline will not review the intestate shares and will also not review at any length the right to 
an omitted spouse share under Minn. Stat. § 524.2-301. 

You are also encouraged to review Election Against the Will: The Elective Share of the Surviving 
Spouse, by the Honorable Melvin J. Peterson and the Honorable Richard Wolfson, published in 
the Bench & Bar of Minnesota, October 1986, p.15-22, and Probate Reform: The New 
Minnesota Elective Share Statutes, located in the Minnesota Law Review, Volume 70, pp. 241-
262. If you are nice to me I may send you a copy. 

A. Exempt Property Rights. 

The most recurring point of confusion with regard to the elective share is whether the 
exempt property rights are included in the elective share computations. The exempt 
property is not part of the elective share computations. The surviving spouse gets the 
exempt property IN ADDITION TO the elective share. You always have the right to the 
exempt property and then the spouse ALSO gets the elective share. The exempt rights are 
given to the spouse off the top! See Minn. Stat. §§ 524.2-202(c), 204. The spouse is 
entitled to the exempt assets regardless of whether the spouse chooses the elective share 
or to receive under the will or intestate succession. These rules only apply if the decedent 
dies domiciled in this state. Minn. Stat. § 524.2-401. If the decedent was domiciled in 
another state then the laws of that state apply. In one case applying older statutes for 
exempt property rights, In re Estate of Wentworth/Guardianship of Wentworth, 452 
N.W.2d 714 (Minn.Ct.App. 1990), the court found that a conservator can elect the 
exempt property rights for an incapacitated person and the exempt property rights are not 
dependent upon the support needs of the surviving spouse. Also see Estate of Kueber, 
390 N.W.2d 22 (Minn.Ct.App. 1986) where the election was allowed even where both 
spouses thought they were divorced and the surviving spouse thought she had re-married 
a different man (but since she was not divorced the new marriage was not valid).  
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The Minnesota exempt property rights are: 

1. The Homestead. The homestead is the spouse's right to the entire fee in 
the homestead if the deceased spouse does not have any descendants, or a life 
estate in the homestead if the deceased spouse has descendants. Minn. Stat. § 
524.2-402(a). This descent of homestead is different from the intestate descent 
rules. The general purpose in descending the homestead in this manner is to keep 
the family farm in the family bloodline. The homestead is exempt of unsecured 
creditor claims. Secured creditors includes medical assistance claims. Minn. Stat. 
§ 524.2-402(c). The exempt portion is generally defined under Minn. Stat. § 
510.02, See Estate of Norma Jean Bonde, 694 N.W.2d 74, (Minn. App. 2005). 
The initial value of the exempt homestead is $390,000 indexed for inflation. If the 
home is in joint tenancy the homestead becomes the separate property of the 
surviving spouse and is not part of the augmented estate. Minn. Stat. § 524.2-204. 

2. Car, Personal Property, and Allowance. The surviving spouse is also 
entitled to one car of any value, Minn. Stat. § 524.2-403(a)(2), and $15,000 of 
personal property, 524.2-403(a)(1), both exempt of unsecured creditor claims. 
Finally, the personal representative can give the spouse an allowance of up to 
$2,300 a month for 12 months if the estate is insolvent and up to $2,300 a month 
for 18 months if the estate is solvent. Minn. Stat. § 524.2-404. If a family 
allowance is needed in excess of that sum a court order will be necessary (see the 
comments to the Uniform probate Code § 2-404). Note that this allowance is 
subject to income tax to the surviving spouse. 

3. Waiver of Election. The augmented estate election has several important 
issues for consideration. 

a. Timing of waiver. The elective share may be waived in an 
antenuptial agreement or after the marriage (but a waiver after the 
marriage does not have to be a post-nuptial agreement). Minn. Stat. 
§ 524.2-213, 519.11 Subd. la(e). 

b. Two-Part Waiver. It is important to note that the waiver of "all 
rights" or equivalent language may waive the right to the elective 
share but it DOES NOT waive the right to the exempt property 
discussed above. Therefore, if you want to waive the right to 
exempt property AND the elective share, you must specifically 
waive the exempt property rights as a general waiver will not 
waive the exempt property rights. That is probably because exempt 
property rights are based in the Minnesota constitution (Art. I, Sec. 
12) and therefore should not be waived with a general waiver 
statement. 

c. Medical Assistance Exception. Even if a spouse has waived rights 
to the elective share after getting married, the waiver is not valid if 
the surviving spouse is on medical assistance. Minn. Stat. § 524.2-
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215(f). If the rights were waived in a valid antenuptial agreement 
then the waiver is valid. Id. 

4. Timing of Election. The exempt property election must be made in the 
time as provided in Minn. Stat. § 524.2-211(f), see 524.2-402(d). That means the 
election must be made, if descending by will, on the last to occur of 9 months 
after death or 6 months after probate of the will or 9 months after death if the 
house descends by intestacy or other form of disposition. Also note that in Estate 
of Kruegel, 545 N.W.2d 684 (Minn.Ct.App. 1996), the court found that the 6 
month period for the elective share begins to run “after the date the registrar 
issues a statement of informal probate” and that in an equitable finding of facts, 
the election was not time-barred where the spouse was negotiating with the 
personal representative about the elective share 

B. The Elective Share. 

The elective share has a series of rules that I have broken down into categories to assist in 
your use of the statutes. 

1. Domicile. The Minnesota elective share rules only apply if the decedent 
was domiciled in Minnesota at the time of death. Minn. Stat. § 524.2-202(d). Note 
Bradison v. Commissioner, 825 N.W.2d 747 (Minn. 2013)(Domicile determined 
by guardian.) 

2. Timing of the Election. The timing of the election depends upon 3 things. 
There are initial timing rules to include all assets in the computations, timing rules 
that exclude certain non-probate transfers, and timing rules for surviving spouses 
who are on medical assistance. 

a. The general election must be made on the last to occur of (1) nine 
months after death, or (2) 6 months after the probate of the 
decedent's will. Minn. Stat. § 524.2-211(a). With that said, since a 
will can be probated up to 3 years after a person's death, Minn. 
Stat. § 524.3-108, in concept an election can be made 3 years and 6 
months after a person's death but I have found no case law on the 
last possible date the election can be made. The problem with 
relying on these timing rules is that many non-probate assets will 
not be included in the elective share if the election is made more 
than 9 months after death. Also note that in Estate of Kruegel, 545 
N.W.2d 684 (Minn.Ct.App. 1996), the court found that the 6 
month period begins to run “after the date the registrar issues a 
statement of informal probate” and that in an equitable finding of 
facts, the election was not time-barred where the spouse was 
negotiating with the personal representative about the elective 
share. So as a practical matter, to take full advantage of the elective 
share, get it filed within 9 months of death. 
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b. If the elective share is to include all of the decedent's non-probate 
transfers to third parties, then the election must be made within 9 
months of the decedent's date of death. Minn. Stat. § 524.2-211(a). 
A petition for an extension may be filed with the court. Minn. Stat. 
§ 524.2-211(b) 

c. Medical Assistance Exception. Even though the Minn. Stat. § 
524.2-211(a) provides that an election must be made within 9 
months of the decedent's date of death to include the decedent's 
non-probate assets to third parties, Minn. Stat. § 524.2-215(b)(1) 
provides that as long as the election is made before the estate is 
closed, the medical assistance spouse can still collect from a non-
probate asset recipient even if the election was made more than 9 
months after the decedent's death. 

d. The surviving spouse can petition the court within 9 months from 
the date of death, for an extension of time to file an election. Minn. 
Stat. § 524.2-211(b), 215(b)(2). 

3. Proper party for the election. Like the timing of elections, the party that 
can make the election depends on whether medical assistance is involved or if 
there is a guardian or conservator. 

a. Minn. Stat. § 524.2-212 provides that the election for the elective 
share of the augmented estate may only be made during the 
surviving spouse's lifetime. If the spouse is incapacitated then a 
conservator may petition the court for the authority to make the 
election. The election by a conservator is proper if the court finds 
that the election is necessary to provide adequate support for the 
spouse for the spouse's probable life expectancy and that the 
election is consistent with the best interests of the natural bounty of 
the surviving spouse. The election can be argued as being a support 
statute or as a partnership sharing statute under the test provided in 
this section. But in the case of Conservatorship of Durand, 859 
N.W.2d 780 (Minn. 2015) the court held: “Third, the purpose of 
the statute is one that the State can legitimately attempt to achieve. 
Because protected spouses may well lack the capacity to manage 
money, an election by an adequately supported protected spouse 
only serves to transfer assets from the decedent's devisees to the 
surviving spouse's heirs or devisees. Requiring a conservator to 
show that the election is necessary to provide adequate support 
thus rationally balances the deceased spouse's testamentary wishes 
with the surviving protected spouse's needs. We have long 
recognized that it is proper to balance such interests. See State ex 
rel. Percy v. Hunt, 88 Minn. 404, 410, 93 N.W. 314, 316 (1903) 
(“If ... it is found that the effect of an election to waive the 
provisions of the will will be to divert property from the channel in 
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which the testator intended it to go, and, if the diversion is not 
required by the wants and circumstances of the widow, the prayer 
of the bill cannot be granted.”) (quoting Penhallow v. Kimball, 61 
N.H. 596, 599 (1882)).” Also see Estate of 
Wentworth/Guardianship of Wenworth, 452 N.W.2d 714 
(Minn.Ct.App. 1990) where the court found the surviving spouse 
was adequately provided for and the elective share was not 
necessary. 

b. Medical Assistance Exception. Even though the general rule is that 
the spouse must be alive to make the election, Minn. Stat. § 524.2-
215(c) and (d) provide that the election may be made by the 
personal representative of a surviving spouse who was on medical 
assistance when the first spouse died. 

4. Waiver of Election. The augmented estate election has several important 
issues for consideration. 

a. Timing of waiver. The elective share may be waived in an 
antenuptial agreement or after the marriage. Minn. Stat. § 524.2-
213. 

b. Two-Part Waiver. It is important to note that the waiver of "all 
rights" or equivalent language may waive the right to the elective 
share but is DOES NOT waive the right to the exempt property 
discussed above. Therefore, if you want to waive the right to 
exempt property AND the elective share, you must specifically 
waive the exempt property rights as a general waiver will not 
waive the exempt property rights. That is probably because exempt 
property rights are based in the Minnesota constitution (Art. I, Sec. 
12) and therefore should not be waived with a general waiver 
statement. 

c. Medical Assistance Exception. Even if a spouse has waived rights 
to the elective share after getting married, the waiver is not valid if 
the surviving spouse is on medical assistance. Minn. Stat. § 524.2-
215(f). If the rights were waived in a valid antenuptial agreement 
then the waiver is valid. Id. 

5. Filing the Election. The election is made by filing a petition with the 
probate court and serving the personal representative. Notice must be given to (1) 
interested persons, (2) distributees and recipients of the estate, particularly the 
non-probate transfers, Minn. Stat. § 524.2-211, (3) any financial institution with 
possession of assets that may transfer them pursuant to non-probate law Minn. 
Stat. § 524.2-214(a), and (4) BY CERTIFIED OR REGISTERED MAIL to the 
HOME OFFICE of an applicable payor (or service in the same manner as a 
summons and complaint). 
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6. The Elective Share Percentages. The surviving spouse elective share is 
no less than $75,000, Minn. Stat. § 524.2-202(b), and the elective share 
percentage is based upon the number of years the couple was married. The share 
starts with the supplemental share of $75,000 for being married less than one year 
and increases thereafter at a rate of approximately 3% per year peaking at a 
maximum rate of 50% after 15 years of marriage. The percentages are as follows: 

If the decedent and the spouse were married to each other 

Less than one year Supplemental amount only 

One year but less than two years Three percent of the augmented estate 

Two years but less than three years Six percent of the augmented estate 

Three years but less than four years Nine percent of the augmented estate 

Four years but less than five years 12 percent of the augmented estate 

Five years but less than six years 15 percent of the augmented estate 

Six years but less than seven years 18 percent of the augmented estate 

Seven years but less than eight years 21 percent of the augmented estate 

Eight years but less than nine years 24 percent of the augmented estate 

Nine years but less than ten years 27 percent of the augmented estate 

Ten years but less than 11 years 30 percent of the augmented estate 

11 years but less than 12 years 34 percent of the augmented estate 

12 years but less than 13 years 38 percent of the augmented estate 

13 years but less than 14 years 42 percent of the augmented estate 

14 years but less than 15 years 46 percent of the augmented estate 

15 years or more 50 percent of the augmented estate 

7. Computing the Elective Share. This is where people start to get 
confused, but the concept is simple. First, remember that the surviving spouse 
gets the exempt property off-the-top so the exempt property will not be part of 
these computations. The elective share is simply the combination of the deceased 
spouse's assets and the surviving spouse's assets, (probate, non-probate, real, 
personal, tangible, intangible, wherever situated). Minn. Stat. § 524.2-203. That 
total augmented estate is then reduced by all [including will-contest claims?]
outstanding debts, liens, mortgages and enforceable claims. Minn. Stat. § 524.2-
204. (However, note that under old elective share statutes, Minn. Stat. § 525.16 
(1974) the Minnesota Supreme Court ruled that Federal Estate Taxes are NOT 
deducted as “expenses of administration” before calculating the elective share. 
See Estate of Shapiro, 380 N.W.2d 796 (Minn. 1986). The policy analysis of that 
case may apply today.) The net augmented estate is then multiplied by the 
percentage to determine the elective share. 
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The general concept is similar to a community property state. The concept is that 
after 15 years of marriage the surviving spouse is entitled to leave the marriage 
with 1/2 of the estate regardless of how the assets are titled. So it does not matter 
if either spouse's assets are probate, non-probate, jointly titled or titled with a 
beneficiary naming someone other than the spouse. The assets of both spouses are 
added together and the survivor gets to leave the marriage, due to death, with one-
half of their combined estates. 

Once the elective share is computed the spouse is paid the elective share from 
assets already in the spouse's possession, from assets that transfer to the spouse by 
will, intestate succession, joint tenancy, beneficiary designation and other non-
probate transfers. 

The effect of the computation is that if the surviving spouse already owns, or is to 
receive, assets that equal or exceed the elective share amount then making the 
election will not help. But if the surviving spouse does not own, or will not 
receive, the elective share equivalent then the spouse should make the election. 

8. The Augmented Estate Defined More Clearly. 

The augmented estate is broken up by statute into four basic categories. (Note that 
the augmented estate excludes social security benefits, and that transfers for full 
and adequate consideration are not included in the augmented estate. Minn. Stat. § 
524.2-208(a), (c)(2).) 

2-204 -  The Decedent's Probate Estate 
2-205 -  The Decedent's Non-Probate Transfers to Others, includes 

(1)(i) - Revocable Trusts and powers of appointment 
(1)(ii) - Jointly held assets 
(1)(iii) - Insurance on decedent's life 
(1)(iv) - annuities 
(1)(v) - Pensions (other than social security) 
(2)(i) - decedent created 2036 trusts 
(2)(ii) - decedent created 2041 trusts 
(3)(i)(ii) - Property given away in the last 2 years under (1)(i)-(v) 
(3)(iii) - gifts in excess of $10,000 in the last 2 years 

2-206 -  Decedent's non-probate transfers to the surviving spouse 
(excluding social security)

2-207 -  Surviving Spouse's Property and Non-Probate Transfers to 
Others 
(a)(1) all property owned by the spouse 
(a)(2) property that would have been in spouse's estate if the spouse 
died first 
(c) The property is valued at the date of death net of liens, claims, 
mortgages, etc. and values of life estates and interests in trusts are 
valued at 1/2 the computed value. Minn. Stat. § 524.2-208(c)(1) & 
(2). 
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9. Summary of the Computation.  

Add: 
The Decedents Probate Assets 2-204 __________
The Decedent's Non-Probate Assets to Others 2-205 __________
The Decedent's Assets Transferred to the 
Surviving Spouse 

2-206 __________

The Surviving Spouse's Assets 2-207 __________
Less: Liens, mortgages, debts, claims 
= The Net Augmented Estate 

2-204/208(c)(1) (__________) 
__________

Multiplied by the Applicable Fraction 
= 

2-202(b) X % 
The Elective Share

C. How to Pay the Elective Share. 

The most confusing part of the elective share is paying the elective share. Once the 
elective share has been calculated the elective share is paid to the surviving spouse. If the 
surviving spouse already owns assets equal to the elective share (or will receive assets by 
joint tenancy or by beneficiary designation or by devise from the decedent) then making 
the elective share election is not helpful. The point to the election is that the surviving 
spouse is able to leave the marriage with 50% of the combined assets. If the surviving 
spouse owns or will receive the assets then the election is of no real use, but if the 
deceased spouse owns most of the assets then the election can be helpful. 

Minn. Stat. § 524.2-209 provides the basic rules for how the elective share is paid. Under 
Minn. Stat. § 524.2-209(a), the elective share is first paid from 2-204 assets devised to 
the spouse (or passing by intestacy to the spouse), 2-206 assets and 2-207 assets; that is, 
the elective share is paid from (1) assets devised to the surviving spouse from the probate 
estate (or passing to the spouse by intestate succession), (2) assets that pass to the 
surviving spouse by joint tenancy and by beneficiary designation, and (3) the spouse's 
own assets.   

An initial question regarding payment of the elective share is whether assets devised to a 
spouse count against the elective share. The answer is yes, they do. When you take the 
elective share you do not elect “against” the will. The will still works as if the spouse is 
alive. So assets devised to a spouse under the will count against the elective share. See 
Minn. Stat. § 524.2-209(a)(1) and Minn. Stat. § 524.2-208(c)(2). By electing against the 
will you do not get a fee interest aside or exclusive of the will unless they are devised to 
the spouse that way. If the spouse is devised an interest in trust, the value of the spouse’s 
interest in the trust reduces or is counted against the elective share because the spouse 
remains a beneficiary of the trust under the terms of the will. For computation of the 
elective distributive share when there is a trust see the following cases. 

Estate of Karnen, 607 N.W.2d 32 (SD 2000). When the wife died she had an augmented 
estate of $2,602,189. Her will put $640,000 into a Family Trust and $1,370,000 into a 
QTIP Marital Trust. The Family Trust directed the trustee to use the principal of the 
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Marital Trust before making distributions of principal from the Family Trust. The trustees 
were to distribute all trust income of the Marital trust and discretionary amounts of 
income from the Family Trust to the spouse. The augmented estate owed to husband is 
$1,301,095. The court found the spouse’s share of the estate exceeded that amount. The 
court found that husband got (1) a life interest in the Family Trust at $233,474, (2) a life 
interest in the Marital Trust at $504,193, (3) the husband’s own assets of $381,080, (4) ½ 
of joint property $205,150 and (5) personal property devised to him of $48,559. That 
exceeds his $1,301,095 share by $71,361 so the petition for elective share was denied. 
The husband first challenged the value of the Family Trust interest arguing (1) that he is 
entitled to fee interest and not an interest in trust, and (2) the discretionary interest can’t 
be valued. But the court found that he does not elect “against” the will and the statutes 
specifically include the value of his interest in the trust and don’t treat his election as a 
fee interest against the will. See SDCL § 29A-2-209(a)(1) (similar to Minnesota). The 
court also looked at SDCL § 29A-2-208(b)(2) (similar to Minn. Stat. § 524.2-208(c)(2)). 
The court also found that the computed value of the husband’s interest in the Family 
Trust can be valued “regardless of whether the benefit is discretionary or mandatory or 
whether the surviving spouse chooses to accept such interest.” The court then valued the 
husband’s interest in the Trust based upon South Dakota’s Inheritance Tax 7.5% annuity 
table. 

Estate of Myers, 594 N.W.2d 563 (NE 1999). The parties stipulated that the augmented 
estate was $6,578,712.95. The estate was devised (after tangible personal property to the 
spouse) into a Marital Trust and a Family Trust. Both trusts gave the surviving 44 year 
old spouse an income interest in the trust. The trustee also had the power to make 
principal distributions for the support of the spouse. The spouse first argued that the 
interests in the trust are not counted against the elective share. The court denied that 
argument and held that the interests in the trust are counted against her elective share. 
Next the court valued the (combined trusts) share. The court decided that the valuation 
method for estate tax purposes controls. (Note Minn. Stat. § 524.2-208(c)(2) when 
applying these rules). Specifically, the court found that Treas. Reg. § 20.2031-7(d)(2)(iii) 
(also see (d)(5) Example 2) which provides for using the Section 7520 computations. The 
Section 7520 rules call for using 120% of the AFR Mid-Term rate. See Treas. Reg § 
20.7520.(b)(1)(ii). In this case that rate was computed to be 7.6% (December 1996 
Rev.Rul 96-57). The income interest from the IRS Tables for a 44 year old was 0.86127. 
That rate times the value of the trust is $5,230,546.11 which exceeds the elective share 
amount so the election did not help the spouse in this case. Note that the discretionary 
principal distribution interest was not valued. There is some IRS authority for valuing 
discretionary distributions but that did not apply in this court’s analysis. 

In re Estate of Soard, 173 S.W.3d 22 (TN Ct.App. 2005). The narrow issue was whether 
the exempt statutory allowances are deducted twice, namely, do they first reduce the 
augmented estate and then once the elective share is determined, is the exempt property 
deducted from the elective share as assets passing to the surviving spouse? The Court of 
Appeals reversed the district court and held that the exempt property rights are NOT used 
to reduce the elective share. In other words, the exempt property is not included in the 
augmented estate. When the applicable percentage is applied to the augmented estate to 
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determine the elective share, the elective share is not paid with any exempt property that 
passes to the surviving spouse. 

Also note the case of Young v. Young, 2017 WL 5076999 (WV 2017); 240 W.Va. 169. 
In this case the father gave his son an option to purchase the father’s share of an LLC at a 
radically reduced rate ($50,000 for an asset worth no less than $1,000,000). At issue is 
the value of the LLC for purposes of the elective share. The son exercised the option to 
purchase the partnership. The wife objected arguing there was no consideration for the 
agreement to buy so low and that the agreement worked as a testamentary devise that 
sought to disinherit the wife. The court of appeals ruled that the option agreement was 
negotiated after the original partnership agreement but no additional consideration was 
given for the option. Therefore the option is unenforceable due to lack of consideration. 
The court also found that the option agreement was an attempted testamentary devise 
intended to frustrate the elective share. The agreement can’t be used to reduce the share 
to the spouse in probate so it was not allowed to reduce the spouse’s elective share. 

A strange anomaly in the Minn. Stat. § 524.2-209 payment scheme is that the assets 
owned by the spouse under Minn. Stat. § 524.2-207 used to pay the elective share 
pursuant to Minn. Stat. § 524.2-209(a)(3) is limited to twice the elective share 
percentage. In other words, even though the spouse owns an asset worth $100,000 that is 
included in the augmented estate under Minn. Stat. § 524.2-207, if the elective share is 
under 50%, that entire $100,000 is not fully used to pay the elective share. If the couple 
was only married 10 years then the elective share percentage is 30%, and that means only 
60% of the $100,000 asset ($60,000) will be available to pay the elective share amount to 
the spouse. 

If the assets passing to the surviving spouse are insufficient to pay the elective share 
under Minn. Stat. § 524.2-209(a) then the un-paid elective share is paid from (1) the 
probate assets that don't pass to the spouse under applicable law, and (2) all of the 
decedent's non-probate assets to third parties (Minn. Stat. § 524.2-209(b)) which means 
the assets listed in 2-205(1), (2) and (3)(ii) are used to pay the elective share (but that 
excludes gifts made in excess of $10,000 and interests terminated by the decedent within 
2 years of death except for life insurance, Minn. Stat. § 524.2-209(c)). 

If the assets paid to the spouse, the probate estate, and the decedent's non-probate 
transfers to third parties is still insufficient to pay the elective share, then gifts in excess 
of $10,000 in the last 2 years, and the decedent's interests in non-probate property that 
was terminated in the last 2 years may be charged with payment of the elective share. 

The basic point is that assets that transfer to third parties are collected last. 

The Elective Share is therefore paid from the following assets in the following order: 

First assets to pay: 
Probate property devised to the spouse 2-204
Decedent's Non-Probate Property Payable to the Surviving Spouse 2-206
The Surviving Spouse's Assets (up to twice the applicable fraction 2-209(a)(3)) 2-207
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Second assets to pay (per 524.2-209(b)): 
The decedent's probate estate not devised to the surviving spouse, 524.2-209(b) 
The decedent's non-probate assets to others, Minn. Stat. § 2-205, including 
 2-205 (1)(i) - Revocable Trusts and powers of appointment 

(1)(ii) - Jointly held assets 
(1)(iii) - Insurance on decedent's life 
(1)(iv) - annuities 
(1)(v) - Pensions (other than social security) 
(2)(i) - decedent created 2036 trusts 
(2)(ii) - decedent created 2041 trusts 
(3)(ii) - Life Insurance Property given away in the last 2 years (1)(iii) 

Last assets to pay the Elective Share: 
(3)(i) - Property given away in the last 2 years under (1)(i)(ii)(iv)(v) 
(3)(iii) - gifts in excess of $10,000 in the last 2 years 

D. Examples. 

The best way to show how to compute the share is by examples. In each example 
the surviving spouse gets the house, 1 car of any value, $15,000 of personal 
property and an allowance of $2,300 a month for 18 months ($15,000 + $41,400 = 
56,400). After the surviving spouse receives the exempt property the elective 
share is computed as follows: 

1. Husband dies with $1,000,000. They were married 20 years. Wife has no 
money. $500,000 is in joint tenancy with the spouse and $500,000 is devised to 
the children. In this case the election does not help. The spouse gets $500,000 
under the election and $500,000 by joint tenancy anyway, so the election gives 
the spouse no more money. 

2. Husband dies with $800,000. They were married 20 years. Wife has 
$200,000. Husband devises $100,000 to wife and $700,000 to the kids. In this 
case, wife takes the elective share. She is entitled to $500,000 (50% of combined 
assets of $1,000,000). To pay her $500,000, Minn. Stat. § 2-209 provides that 
wife's own assets of $200,000 plus the $100,000 devised to her leaves $200,000 
to be paid from the devise to the kids (Minn. Stat. § 2-209(b)). 

3. Husband dies owning $800,000. They were married 20 years. Wife has 
$200,000. Husband devised $100,000 to wife. $50,000 passes to wife in joint 
tenancy. Husband has $650,000 in joint tenancy with his brother. In this case the 
$500,000 is paid first from the wife's $200,000, then $100,000 from the probate 
devise, then $50,000 from the joint tenancy assets and the last $150,000 from the 
decedent's brother. 

4. Husband died with $400,000. Husband gave away $610,000 to his brother 
last year. Husband and wife were married 20 years. His estate is devised to his 
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brother. In this case wife is entitled to $500,000 because the augmented estate is 
$1,000,000 ($400,000 + gifts in excess of $10,000) X 50%. To pay the wife 
$500,000, the first $400,000 is paid from the probate estate, 2-209(b), and then 
$100,000 must be paid from brother because of the gift he received, 2-209(c) and 
brother is liable for the amount under 2-210(a). 

5. Husband died.  Husband died after being married to his wife 10.5 years 
(30%).  With  no kids and a will devising his estate to his brother, with the 
following financial facts: 

Husband: 
 Exempt Assets 
 House worth $400,000 and a $220,000 mortgage 
 Car worth $60,000 
 $15,000 of tangible personal property 
 $41,400 in cash 

Other Assets 
 Stocks in his name totaling $50,000 
 An IRA worth $150,000 naming his wife as beneficiary 
 Real estate worth $450,000 and a mortgage of $150,000 
 Line of credit debt balance owing of $50,000 
 Life insurance totaling $50,000 
 Husband gave his brother $335,000 one year ago 

 Wife: 
 Wife has a life estate in her parents' home worth $50,000 
 Wife has an income interest in a trust from her parents worth $100,000 
 Wife has an IRA worth $100,000 

a. Wife gets the exempt property of the house (including the debt 
thereon, $180,000), the car ($60,000), the personal property 
($15,000) and an allowance of $2,300 a month for 18 months 
($41,400) for a net total of $296,400 as the exempt property claim. 

b. Compute the augmented estate: 

Husband's assets total 
Stocks $     50,000
IRA $   150,000
Real Estate $   450,000
Life Insurance $     50,000
Gifts in excess of $10k $   325,000

Subtotal $1,025,000
Wife's assets total 
Life estate in other RE $     25,000 (note only ½ is in estate 2-

208(c)(2) 
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Trust income interest $     50,000 (same ½ restriction) 
IRA $   100,000

Subtotal $   175,000
Gross Augmented Estate $1,200,000
Less debts: 
Mortgage ($  150,000)
Line of credit ($    50,000)
Net Augmented Estate $1,000,000

Applicable fraction 30%
ELECTIVE SHARE: $   300,000

c. Now we pay the elective share of $300,000. 

1) The share is first paid from probate assets devised to the 
wife and from the non-probate assets to the wife. Minn. Stat. § 2-
209(a). In this case, nothing is devised to her but $150,000 passes 
under the IRA to the wife so that is applied first. 

2) Next, assets owned by the spouse are counted. (It is not 
clear if assets are paid proportionally from these groups listed in 
Minn. Stat. § 2-209(a) or successively.) Note under Minn. Stat. § 
2-209(a)(3) the assets available to pay the elective share from 
Minn. Stat. § 2-207 assets is limited to assets up to the applicable 
percentage, which under this statute is twice the elective share 
percentage, which in this case is 60% of the assets. In other words, 
60% of wife's assets is counted, which is 60% of $175,000 or 
$105,000. 

3) So far, $255,000 of the $300,000 elective share has been 
paid. Next, probate assets not devised to the spouse are used to 
pay, proportionally, the elective share. See 2-209(b). In this case, 
$350,000 of probate assets were devised to the husband's brother 
so that is paid next. (Proportionally, $350,000 probate  + $325 gifts 
is a ration of 52% to 48%) so $23,400 is paid from probate assets. 

4) Now, $278,400 of the elective share has been paid. The 
final $21,600 is paid proportionally from the gifts made to the 
brother under Minn. Stat. § 2-209(c). The brother is personally 
liable if this election is made within 9 months of death and of he 
has notice. See Minn. Stat. § 2-210, 211. 

5) All total the wife gets $741,400 computed as follows: 

Exempt Property $296,400
Elective Share $300,000
Wife's property not used to compute $  70,000
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the elective share under 2-209(a)(3) 
Wife's property not in Aug. Est. $  75,000
Total to Wife $741,400

Recomputed another way: 
Wife's total assets $250,000
Exempt assets $296,400
Husband's IRA paid to her $150,000
Elective share from brother's assets $  45,000
Total to Wife $741,400

E. Elective Share with Trusts. After the exempt property is given to the surviving 
spouse, the Augmented estate is $1,000,000 and the elective share is 50%. $500,000 is in 
a marital trust and $500,000 is in a family trust. The computation of the interests is not 
clearly established in Minnesota. But if the spouse’s value (probably based on a 
combination of the current interest rate, spouse’s age and terms of the trust) of the trusts 
is under $500,000, then query whether the estate must pay the spouse the difference 
between the value of the trusts and the elective share. If that is true, that creates a circular 
computation because the trusts are lowered to pay the deficiency so the value of the trusts 
drops so the trust deficiency increases more and that continues. Of course, if the value of 
the trusts exceeds 50% then the election is denied.  

1. Liability of Recipients of Non-Probate Property. 

Minn. Stat. § 524.2-210 provides that only the original recipients of transfers are 
personally liable for transfers made to them. Also, Minn. Stat. § 524.2-214 
provides that third party vendors and good faith purchasers for value are not liable 
unless they have notice of the proceedings related to the transfer. 

2. The Supplemental Share. 

If the value of the surviving spouse’s own assets (2-207), plus the value of assets 
the spouse will receive from the probate estate (2-209(a)(1), 2-204/206), plus the 
value of non-probate assets passing to the surviving spouse (2-209(a)(1), 2-
204/206), plus non-probate transfers to third parties (2-209(b)-(c)), totals $75,000 
or less, then the surviving spouse can collect the difference between $75,000 and 
the amounts the spouse gets under those listed provisions payable from the 
decedent’s probate estate and from the transfers to third parties. Minn. Stat. § 
524.5-202(b). 

II. THE OMITTED SPOUSE STATUTE 

An easily forgotten spousal election is the omitted spouse statute under Minn. Stat. § 524.2-301. 
This statutory provision only applies if the will was written before the decedent married the 
spouse and if the will was not written in contemplation of marriage. Under this election, if the 
will was written before the marriage, the spouse is entitled to receive the intestate equivalent 
share of the estate. If the deceased spouse had no living descendants (or of all descendants are 
descendants of the surviving spouse and there is no other descendant of the surviving spouse) 
then the intestate equivalent is 100% of the estate. Minn. Stat. § 524.2-102. The limitations to 
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this election is that if the decedent's estate is primarily in non-probate assets then the election is 
not helpful as the spouse only gets probate assets, and if the decedent had descendants then the 
intestate share is the first $225,000 plus 1/2 the balance of the intestate estate. But if the 
decedent's estate is primarily probate assets and if there are no descendants of the deceased 
spouse, then this election can have a great benefit to the surviving spouse. 

Note that this is also an election that you may want to strongly consider waiving in an 
antenuptial agreement and depending on who you represent, you may want to clearly waive, or 
not waive, this right. 


