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MINNESOTA 

The attorney-client relationship dies with the client (attorneys cannot appeal for a dead 
client but the personal representative may be able to appeal).  Billy Richard Glaze v. State of 
Minnesota, ___ N.W.2d ___, (Minn. 2018); A16-2028, filed March 21, 2018. The client was 
convicted of first degree murder and second degree intentional murder during sexual assaults in 
1989. In 2007 the client petitioned to get DNA testing that was not available in 1989. The client 
sought post-conviction motions based upon the  DNA testing results. The client died before 
evidentiary hearings and other proceedings could be heard. His attorneys tried to pursue the 
matter to clear the client’s name. The court found the attorneys had no standing as they were not 
the parties to the case. The attorneys were the appellants and lacked standing because they were 
not harmed and had nothing to appeal.  The personal representative of the client’s estate also 
tried to substitute in but was not officially substituted on time for this particular appeal.  It seems 
this court would allow the personal representative to appeal but the personal representative was 
not the actual appellant in this case. It should be noted that in Guardianship of Tschumy, 853 
N.W.2d 728 (Minn. 2014) the court allowed an appeal for a deceased ward but the issue revolved 
around the guardian’s rights and duties and not the deceased ward’s rights and duties per se. A 
narrow but significant distinction to this court. 

Minn. Stat. § 524.3-301/611; the Probate Court can remove a personal representative 
appointed in an informal probate without starting a formal proceeding.  In re the Estate of: 
Duane Francis Strub, Deceased, 907 N.W.2d 676, (Minn. App. 2018). The probate registrar 
appointed two persons as personal representative of the estate in an informal proceeding. After 
an estate beneficiary became frustrated with the conduct of the personal representatives, the 
beneficiary filed a formal petition to remove the personal representatives. The court removed the 
personal representatives and ordered the parties to find a new personal representative that would 
tend to some specific administration issues. The removed personal representatives appealed 
arguing that the court lacked jurisdiction to remove the personal representative if there was not a 
formal probate.  The appellant cited to Minn. Stat. § 524.3-302 that formal testacy proceedings 
are needed to alter an informal probate. But the court pointed out that there is a difference 
between testacy proceedings and appointment proceedings.  In this case the beneficiary sought 
an order to alter an appointment, not a probate.  Therefore, under Section 3-301, an informal 
probate appointment can be modified by a formal proceeding.  Also, Minn. Stat. § 524.3-611 
does not make any distinction between formal and informal proceedings.  A petition to remove a 
personal representative under that section may be invoked for any acting personal representative, 
formal or informal.  In summary, the statutes requiring a formal probate to formally probate a 
will do not apply to the removal of a personal representative. The personal representative 
removal action may be accomplished by petition for a formal or informal probate. 

Statute of limitations for legal malpractice can start, for practical purposes, at multiple 
times.  Frederick v. Wallerich, 907 N.W.2d 167 (Minn. 2018). A lawyer drafted an antenuptial 
agreement for a client that was not properly executed (it did not have two witnesses). About one 
year later that same lawyer drafted a will for the client that incorporated the antenuptial 
agreement by reference. When the client later divorced, the 6 year statutory period for a 
malpractice claim had run, but six years had not run since the lawyer drafted the will.  The 
general issue was: (1) did the faulty antenuptial agreement constitute the malpractice and the 
subsequent facts were all premised upon the original malpractice, or, (2) are there separate 
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causes of malpractice that stem from the original claim? This also begged the question of the 
“continuous representation” theory, namely, if you continue to represent a client after 
committing malpractice, does that continual representation extend the statute of limitations? 

Continuous Representation Theory.  The Supreme Court effectively dismissed this theory or 
argument as unworkable. But the context is key. As the court put it: “Lawyers must, based upon 
context, discern whether the client simply wants reassurance that the project was completed, a 
reminder of the outcome, assurance that the outcome was favorable, or additional legal research 
on the question.” In other words, if additional legal work is required then new malpractice may 
arise, but a mere review or discussion of the original malpractice matter does not give rise to a 
new claim.  The Supreme Court believes this “…leaves room for clients and lawyers to revisit 
completed projects and re-establish confidence in previous work through a variety of approaches 
without resulting in additional liability for the attorney.” 

In this case, the new legal work, drafting of a new will, combined with the failure to determine if 
the antenuptial agreement that was incorporated into the will was still valid, combined with the 
lost opportunity to prevent additional damages from occurring (some damage), can start a new 
legal malpractice claim. (The court did not address the question of whether a lawyer would be 
automatically subject to malpractice for not verifying the validity of an antenuptial agreement 
drafted by different attorney.) 

Some Damage Rule.  The Supreme Court affirmed the general malpractice rule that a claim 
accrues when “some damage” accrues. In these facts, the Some Damage Rule was triggered 
because the client, had he known of the invalid antenuptial agreement, could have immediately 
sought a revised agreement or filed for divorce thereby preventing the additional $1,000,000 of 
damages allegedly occurring after the will was written. The Court affirmed the four factor test 
for malpractice: 1) an attorney-client relationship, 2) acts constituting negligence or breach of 
contract, 3) that such acts are the proximate cause of the client’s damages, and 4) whether the 
attorney’s conduct was the “sole” “but for” cause of the failure to obtain a more favorable result. 
It is important to note that this Court determined that the plaintiff must prove that the damages 
were “solely attributable” to the will drafting and not the antenuptial agreement. 

The Court then set down 5 factual factors to determine if new malpractice can spring from an 
original malpractice. (1) Is the plaintiff’s position significantly worsened? (2) Are the lawyer’s 
subsequent acts the same type of acts as the original malpractice? (3) Did the acts occur at 
different times and during different transactions? (4)Was the subsequent act not connected by a 
causal link to the first act of malpractice? (5) Did the subsequent act specifically rely upon and 
incorporate the validity of the prior act? Because each of these elements was met in one way or 
another based on the pleadings (which may be disproved in trial), the Court found a minimal 
showing of negligence separate from the prior act to allow the case to proceed. Although the 
prior act was incorporated into the subsequent act, the prior act did not prevent the lawyer from 
exercising a proper standard of care in the subsequent act. The lawyer had a duty of care to 
determine whether the antenuptial agreement was valid before incorporating it into the new will. 
The client did not ask for verification that the antenuptial agreement was valid. The client asked 
for a new will. The new will improperly incorporated a defective document. Therefore a new 
cause of action arose. 
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The dissent was critical of the majority opinion and argued that this new analysis deviates from 
the bright line Antone rule and will create more uncertainty instead of creating clarity. 

Under Minn. Stat. § 524.3-101 real property devolves at death of testator to devisee even if 
through a residuary clause and not a specific devise.  Estate of Howard Arnold Laymon v. 
Minnesota Premier Properties, LLC, 903 N.W.2d 6, (Minn.App. 2017)(A17-0162) filed October 
9, 2017. The facts in this case are quite cumbersome related to the transfer of title between 
subsequent parties with multiple names. Dad bought the property with a mortgage. Dad died. 
Before the estate was probated foreclosure action was started. The will devised everything in 
equal shares to the kids. Before the probate was started, one of the kids deeded his interest in the 
property to a third party for $10,000 (and the deeded interest changed hands in various ways 
after that). The sister then started a probate. The sister sought a quiet title/slander of title claim 
against the 3rd parties. The general argument was that the brother could not deed his interest in 
the land to the third parties because the real estate was still “subject to administration.” The court 
did a nice job of slowly going through the points of law.  First, Minnesota law is quite clear that 
title to real estate vest at death. In re Beachside I Homeowners Ass’n, 802 N.W.2d, 771 
(Minn.App. 2011)(a decree is not needed before title vests); Bengtson v. Setterberg, 35 N.W.2d 
623 (Minn. 1949); now codified in Minn. Stat. § 524.3-101. But the argument was made that 
since the Personal Representative has the power of administration that the devisee under the will 
cannot convey title. Under the UPC, the personal representative has “power over the property” 
not title over the property.  Hence, title is encumbered during administration (which can result in 
divestment of title by sale for example) but the devisee has title and the PR has power over title. 
Title vests at death and the PR’s right to administration does not prevent the vesting of title.  The 
district court summary judgment is reversed in part to reflect the effect of this holding.  In 
addition to the probate issues, there were other procedural rulings (such as the limited 
jurisdiction of probate courts no longer exists and district courts are in fact probate courts). 

Minn. Stat. § 144.651 (Health Care Bill of Rights) does not create a private cause of action.  
Favors v. Kneisel et al, 902 N.W.2d 92 (Minn.App. 2017); filed September 25, 2017 A17-0506. 
The plaintiff was civilly committed to the Minnesota Sex Offender Program. The facility denied 
the plaintiff’s requested for a cassette recorder. Plaintiff alleges that the denial violated the health 
care bill of rights.  For there to be a private cause of action (1) the plaintiff must belong to the 
class for whose benefit the statute was enacted, (2) the legislature must have intended to create a 
remedy, and (3) the remedy must be consistent with the underlying purpose of the legislative 
enactment. In this case, first element was satisfied because the plaintiff was a civilly committed 
person. The court held, however, that the statute does not create a private cause of action because 
the statute provides for an internal grievance process at subd. 20 of the statute. When the statute 
provides for its own remedial measures, absent anything further in the statute, there is no private 
cause of action to pursue. Furthermore, the statute provides that the exclusive authority to 
enforce the bill of rights is vested in the commissioner of health. (Minn. Stat. § 144.653 Subd. 1; 
State v Am. Family Insurance, 609 N.W.2d 1, 4 (Minn. App. 2000).) Therefore, there is no 
private cause of action under the Health Care Bill of Rights for a civilly committed person. 

Once a father-child relationship is established under the paternity presumption in the 
parentage act, the child’s (presumed) genetic father is the only man for whom the 
relationship is established and no other father may be proven even with genetic evidence.  
In the Matter of the Estate of Prince Rogers Nelson, A16-1545, A16-1546, Filed September 5, 
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2017; 901 N.W.2d 234 (Minn. App. 2017). When Prince was born on June 7, 1958, Mattie Della 
Shaw and John L. Nelson were his married parents on his birth certificate. John L. Nelson died 
on August 25, 2001. Prince died on April 21, 2016. The probate records identify Prince and 6 
other persons as children of John L. Nelson and therefore the 6 heirs of Prince’s estate. The 
appellants in this case are two other persons who each claim that, in effect, John L. Nelson was 
not really Prince’s biological father. They each allege that another man was Prince’s biological 
father. One appellant argues that person A was the actual father of Prince and that the appellant 
was also the child of person A, and another appellant argues that person B is actually Prince’s 
father and appellant is also the child of person B. In general, the argument is made that although 
the 6 named heirs of Prince’s estate inherit from his estate because of the presumption of 
paternity under applicable paternity statutes, appellants believe they can also inherit if they can 
prove that John L. Nelson was not Prince’s actual biological father and that the appellant’s father 
is Prince’s biological father and also the appellant’s father making the appellant an heir too. This 
boils down to the question of whether, after the father child relationship is established under the 
parentage act, another father can be proven to be the decedent’s father and create an additional 
(or exclusive?) line of heirs. The district court said no and the court of appeals agreed. The 
probate code does not define parent for intestate succession, but 524.2-116 says: “if a parent-
child relationship exists or is established under this part, the parent is a parent of the child and 
the child is a child of the parent for the purpose of intestate succession.” The code also says “a 
parent-child relationship exists between a child and the child’s genetic parent…” 524.2-116. A 
genetic parent is “a child’s genetic father or genetic mother.” 524.2-117. The parentage act 
(Chapter 257) says “If that father-child relationship is established under the presumption of 
paternity under chapter 257, a ‘genetic father’ means only the man for whom that relationship is 
established.” [emphasis added.] Under 524.1-201(22) “genetic father” is “only the man for 
whom that relationship is established.” The question is whether this language prohibits two 
genetic fathers, one by presumption under law and one by actual genetic proof. The issue to 
follow right after is whether one fatherhood prohibits the others or whether they all inherit. The 
court of appeals felt that proving genetic fatherhood over presumptive genetics would be used to 
try to cut off heirs but appellant denied that. Regardless, the court of appeals found that one 
genetic father under the parentage act eliminates the ability to prove any other genetic fathers. 
Once parentage is established under the parentage act the genetic parentage is established. 
Therefore, the effort to add heirs by actual genetic proof over or in addition to the presumptive 
genetic proof is not allowed. 

Conservator can’t apply for restitution for the protected person in a criminal proceeding.  
State of Minnesota v. Christensen, 901 N.W.2d 648, (MN Ct.App. 2017) August 7, 2017; A16-
1029. Conservators are not specifically included in the definition of “victim” under Minn. Stat. § 
611A.01 and therefore a conservator cannot request restitution for criminal financial exploitation 
under Minn. Stat. §609.2335 subd. 1(1)(ii).  In this case, the defendant was found guilty of 
criminal financial exploitation under Minn. Stat. §609.2335 subd. 1(1)(ii).  The conservator 
asked the court for restitution for the protected person in the amount of $12,229.14. The 
defendant argued that the conservator is not a victim under the statute and therefore could not 
request restitution on behalf of the protected person.  Under Minn. Stat. §609.10 subd. 2(a), a 
victim of a crime can seek restitution, but the definition of victim is limited to “…family 
members, guardian, or custodian of a minor, incompetent, incapacitated, or deceased person” - 
the word conservator is not used. Because the word conservator was not included in the 
definition, the court determined that the statute does not allow for a conservator to seek 



8313684v2 

5 

restitution on behalf of a protected person.  The court acknowledged that a separate remedy was 
available under the civil law for exploitation under Minn. Stat. § 626.557 subd. 20.  The dissent 
believed the conservator’s power to institute suit and other powers under Minn. Stat. § 524.5-
417(c)(3) give the conservator power to speak for the protected person as a “victim” without 
offending the victim statute. 

Personal representative does not have standing to bring claim under MIERA statutes that 
were not pending, nor was there a pending order, at the time of death,  Estate of Rick Paul 
Nelson, 896 N.W.2d 879 (Minn.App. 2017); A16-1620; Filed May 22, 2017. After the decedent 
(while he was alive) plead guilty to manslaughter, when new evidence was discovered, he sought 
post-conviction relief that was granted to withdraw his guilty plea. He was later tried on identical 
facts and found not guilty. He died several years later. His PR sought compensation under the 
Minnesota Imprisonment and Exoneration Remedies Act §§ 611.362-.368. But those claims do 
not survive death under § 590.11 unless there is a pending claim or order. In this case, no 
proceedings were brought before death. As such there was no pending claim and there was no 
order that was pending at the time of death. Absent a pending claim or order the PR has no 
standing to start a claim. 

Malpractice liability starts to run when a will or trust is signed; a personal representative 
has standing to bring a malpractice suit.  Security Bank & Trust Company v. Larkin Hoffman 
Daly & Lindgren, Ltd, 897 N.W.2d 821, (Minn. App. 2017); A16-1810 Filed May 15, 2017 (on 
appeal to the Supreme Court). The court held that: “For purposes of determining when a cause of 
action for legal malpractice arising from estate planning services accrues, “some damage” occurs 
when the client takes action pursuant to the attorney’s allegedly negligent advice.” Some damage 
can accrue when the client signs the will or trust. In this estate, about 45% of the estate is 
distributed to a non-related person of the decedent who was more than 37.5 years younger than 
the decedent. That resulted in generation-skipping transfer tax. The lawyers failed to inform the 
decedent about the GST tax that would result from this gift. The client did not have the 
opportunity to plan around the tax. The lawyers argued that the PR did not have standing to bring 
the claim because the claim did not arise before death so they could not pursue the claim. The 
court ruled that a malpractice claim survives death.  The issue was whether a claim existed 
before death. Minnesota follows the “some damage” rule to determine the start of a malpractice 
claim. The court went on to determine when “some damage” occurred. The court reviewed 
Antone v. Mirviss, 720 N.W.2d 331 (Minn. 2006) (and made reference to Marker v. Greenberg, 
313 N.W.2d 4, 5 (Minn. 1981) which limits the ability of a non-client lawyer to sue a lawyer). 
The court, citing several case examples, noted that malpractice occurs when the transaction 
occurred and not when the tax or other costs are incurred.  Damages occurs “when the client 
changed position to the detriment of their legal rights which exposed them to increased liability 
by following the attorney’s negligent advice.”  Uncertainty of the amount of damages does not 
preclude a claim. When the will and trust were signed some damages accrued because the taxes 
make the estate less valuable and the decedent paid for the services rendered.  The fact that the 
damages could have been fixed, does not preclude a malpractice suit. The court seemed to 
believe that, if this result was not upheld, third parties could not sue after the death of the 
decedent because the claim would not survive death and third parties would be unable to sue 
under the Marker case. 
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UNPUBLISHED 

524.5-317(b); Denial of termination of guardianship upheld; remand for findings for sale of 
personal property.  In re Guardianship of Daniel J. Carlson, Filed April 23, 2018; A17-1141 
(Minn.App. 2018). The ward petitioned to terminate his guardianship and to stop the sale of his 
personal property. With regard to the personal property, the lower court’s order just re-stated the 
allegation in the petition that the property would be sold to pay for food, shelter and medical 
treatment. The order did not determine if that allegation was credible or accurate and did not 
include any other findings to support the allegation.  The record was therefore incomplete to 
determine whether it was reasonable to sell the personal property.  That issue was remanded for 
further findings.  With regard to the termination of the guardianship under Minn. Stat. 524.5-317, 
the ward was not able to present evidence that the circumstances leading to the appointment of a 
guardian had changed. In other words, the ward did not show that a guardian was no longer 
necessary. 

Trustee did not breach fiduciary duty buying property from the trust.  In the Matter of the 
Trust of Shirley Marie Stowell et al., A17-1167, Filed April 2, 2018 (Minn.App. 2018). This is a 
very fact specific case related to the terms of the trust. The trust specifically allowed for and 
encouraged family to buy the real estate out of the trust. The family trustee fully communicated 
with family and offered to buy real estate from the trust. The trust allowed for a majority vote. 
Four of five siblings consented and one sibling abstained. The sibling that abstained later 
objected. The objection was denied. The trust allowed for the purchase, the trustee acted in good 
faith and acquired proper appraisals. The trustee did nothing wrong. 

The court can enforce an equitable bond in a conservatorship surcharge matter.  In re the 
Guardianship and Conservatorship of Helen Vikla, Conservatee, A17-0449, Filed March 12, 
2018 (MN.App. 2018). Estate Resources, Inc. (ERI) is a now defunct professional conservator 
that (to put it charitably) breached its fiduciary duty to many of its clients. ERI was first made 
emergency guardian and conservator of the ward/protected person. ERI filed a bond for the 
emergency guardianship and conservatorship. ERI was later made general guardian and 
conservator but never actually filed a new bond in the matter. Although ERI never filed a new 
bond, the bonding company continued to receive payments on the bond while the ward was alive 
and after she died while matters were contested. So it sure seemed like a bond was present. 
During the course of litigation the court eventually ordered ERI and the bonding company to pay 
$44,143.75 in damages. The bonding company paid the damages and the accounts were finally 
allowed and discharges were issued. The bonding company appealed arguing that the court was 
without authority to create an equitable bond. While the court agreed that as a technical legal 
point, there was no bond in the general conservatorship, the bonding company could not point to 
any law to prohibit imposition of the bond in equity. Conservatorship courts apply both law and 
equity. See Minn. Stat. § 524.5-103. The court followed the precedent of Alwes v. Hartford Life 
and Acc. Ins. Co., 372 N.W.2d 376 379-80 (Minn.App. 1985) for the equitable authority to 
impose the equitable bond The Alwes court applies a six factor test to apply in equity and the 
factors all applied in the case. The equitable bond was upheld. The objectors in this matter raised 
several other issues primarily arguing that they had more objections and that the accounts should 
stay open. But the court of appeals found that the district court carefully reviewed the objections, 
that they were all heard, that the objectors had actual or constructive notice of all proceedings 
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and that keeping the matters open is not necessary and the district court properly closed the 
matter. 

Constructive Trust argument is not found credible.  In re the Estate of: Donald H. Richter, 
Deceased v. Trustee of Donald H. Richter Revocable Living Trust, A17-0916, Filed March 5, 
2018 (Minn.App. 2018).  A pro se appellant tried to claim the farm from the estate based upon a 
constructive trust argument.  He argued that he paid for the farm, or at least part of it, through 
various efforts and dealings with his father while the father was alive.  The district court ruled 
against the appellant and the appellate court upheld the district court decision. 

Minn. Stat. § 524.3-804/806; Claim barred if petition for allowance of claim previously 
disallowed is not filed within 60 days.  In the Matter of the Estate of: Prince Rogers Nelson, 
Decedent, A17-0927 filed March 5, 2017 (Minn.App. 2018). Prince died on April 21, 2016. A 
Florida law firm filed a claim for an amount of just shy of $600,000. The claim was for services 
rendered dating back to 2007 and filed 5 months after his death by sending a certified letter to the 
special administrator. On October 27, 2016 the law firm received a notice of disallowance that 
stated “Your claim will be barred unless you file a petition for allowance with the Court or 
commence a proceeding against the Special Administrator no later than two months after the 
mailing of this notice to you.” On December 6, 2016 the law firm filed a claim with the district 
court. The law firm finally filed a petition for allowance of the claim on February 8, 2017. The 
law firm did not petition to extend the time to file the claim and did not file the petition to allow 
the claim within the 2 month time limit. The claim was denied as untimely. 

Minn. Stat. 501C.0701 does not apply until January 1, 2016.  In re: Sidney A. Goodman 
Revocable Trust, U/A/D December 16, 1985 as amended, A17-0573, filed February 12, 2018 
(Minn. App. 2018). This is a case where the parties argued over the properly appointed successor 
trustee. This required a cross-reference between statutes and the trust document. A few 
interesting issues were raised but the court did not answer them because it was not necessary to 
decide the case. The court’s application of Minn. Stat. § 501C.0701 was interesting. The 
decedent had a revocable trust and died in October 20, 2013. The named successor trustee did 
not accept appointment until late March, 2016 or about 80 days after the new trust code applied. 
The new trust code, Minn. Stat. § 501C.0701(b), provides that “A designated trustee who does 
not accept the trusteeship within a reasonable time after knowing of the designation is deemed to 
have rejected the trusteeship.” It was argued that the acceptance of the trusteeship between 
October, 2013 and March, 2016 was not a reasonable time so the nominated trustee can’t accept 
appointment. But the court found that Section 501C.0701 does not apply until January 1, 2016 
and any acts before the applicability of the statute do not apply. In the that context, a delay of 80 
days to accept appointment (January 1, 2016 to late March, 2016) was not deemed unreasonable 
so the trustee could accept appointment under the statute. The parties then tried to argue that the 
common law requires acceptance in a reasonable amount of time even if the trust code does not. 
But the court found no case law or applicable common law that supports a reasonable time rule 
and declined to create such a rule when the statutes and case law are silent and where we now 
have a statute on point. The acceptance of the trustee was held valid. 

Life insurance from decedent’s estate was ordered to pay debt under divorce decree despite 
beneficiary designation to third party.  Hall v. Reynolds, A17-1095, Filed February 5, 2017, 
(Minn. App. 2018). The decedent’s divorce decree provided that, as security for his child support 



8313684v2 

8 

obligations, he had to maintain a $100,000 life insurance policy naming his children as 
beneficiaries.  The decedent never named his kids as beneficiaries and changed the policy 
designations shortly before his death.  When he died he was still obligated to pay child support. 
The ex-wife sued to recover the $100,000. The district court denied the claim but the court of 
appeals reversed and awarded the claim. The mother sued under unjust enrichment. The 
defendant/beneficiary of the life insurance argued that the beneficiary did nothing wrongful or 
unjust and did not know about the child support/life insurance duty so a claim for unjust 
enrichment should not apply. The court of appeals, however, found that “morally wrong” acts 
apply just as much as a legal wrong. It was morally wrong to not satisfy the obligations under the 
decree, particularly when the father never tried to abide by the terms of the decree.  The court 
also analyzed two cases in the family law context where insurance was supposed to pay for 
claims under the decree.  The court found that the violation of the decree justifies a constructive 
trust and clawback of funds paid under the policy.  The decedent’s own conduct, rather than the 
defendant/beneficiary’s conduct, supported the unjust enrichment claim. 

A trust that receives a deed after the death of settlors provides consideration thereby 
making it a good faith purchaser for value under Minn. Stat. § 507.34.  Alan W. Pettit 
Marital Trust A v. Spethmann, Filed January 29, 2018, A17-0825 (Minn. App. 2018).  A settlor 
funded a living trust with a deed in 1996 (deed 1).  In 2005 the trustee deeded the property in the 
living trust to the settlor’s son and his wife (deed 2).  Deed 2 was not filed at that time.  In 2009 
settlor died.  In late 2010 the trustee of the living trust deeded the property to the Marital Trust 
pursuant to the terms of the living trust (deed 3).  Deed 3 was filed in early 2011.  The 
beneficiary of the Marital Trust died on November 3, 2012.  On November 5, 2012 the trustee of 
the Marital Trust deeded the property to the Family Trust (deed 4).  On November 13, 2012 deed 
2 was filed.  The legal issue was whether deed 3 (signed after deed 2 but filed before deed 2) 
takes priority over deed 2 (signed before deed 3 but filed after deed 3).  Under race-notice law, 
Minn. Stat. § 507.34, whether the first to file rule applies depends on whether the Marital Trust 
(deed 3) is a good faith purchaser for value.  To be a good faith purchaser for value three things 
are needed: 1) payment of valuable consideration, 2) good faith without purpose to take unfair 
advantage over a third person, and 3) absence of notice (constructive or actual) of the 
outstanding rights of others.  The last two elements were uncontested in this case.  The sole issue 
was whether there was payment of valuable consideration when the Marital Trust received the 
deed from the living trust.  Each deed had the standard language that says the property was 
conveyed for “valuable consideration” of “under $500”.  The court of appeals found that when a 
trust receives property it is not a mere grantee.  The trustee promises to undertake future duties 
and responsibilities for the property received.  The undertaking of responsibilities or taking on a 
burden is consideration.  The trustee was not a mere grantee.  Therefore, the Marital Trust was a 
good faith purchaser for value and the first to file rule applied. 

Notice for trust petitions under Minn. Stat. § 501C.0203 requires strict compliance; best 
practice is to serve the interested person AND their lawyer, not just the lawyer.  In re the 
Estate of: Randy Brian Sukut, Deceased, Filed January 29, 2018, A17-0748 (Minn. App. 2018). 
This is a second marriage case.  After the first spouse died the surviving spouse became 
administrator of the trust.  After the spouse/trustee tried to settle the estate at least one 
beneficiary of the decedent objected.  The objector filed a petition for relief and an evidentiary 
hearing was scheduled.  The objector filed an amended petition one day before the hearing and 
only mailed it to the spouse’s counsel.  The notice was not received until after the hearing and no 
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other parties were served.  At the hearing the defendant (spouse) did not know that the court may 
consider removing the trustee and the court did in fact remove the trustee.  The district court 
found that the trustee implicitly consented to the petition.  Minnesota precedent finds that an 
unambiguous statute must be strictly complied with.  The court of appeals also noted that the 
notice was only sent to the trustee’s counsel and not to the trustee personally.  The court of 
appeals seemed to imply that failing to send notice to the party may not qualify for strict 
compliance under Minn. Stat. § 501C.0203.  The district court decision was reversed and 
remanded. 

Criteria for payment of estate beneficiary’s attorney fees under Minn. Stat. § 524.3-720 is 
outlined.  In the Matter of the Estate of: Prince Rogers Nelson, Decedent, A17-880 Filed 
January 22, 2018 (Minn. App. 2018). At issue is the criteria for payment of an estate’s 
beneficiaries’ attorney fees under Minn. Stat. § 524.3-720.  This is yet another appeal in the 
administration of the Prince estate. Some beneficiaries of the estate wanted their attorney fees 
paid from the estate.  The beneficiaries argued that their fees should be paid under the same 
standard as the personal representative standard for the payment of fees. But personal 
representative fees are paid under Minn. Stat. § 525.515 which outlines the factors and criteria 
for payment of personal representative fees.  Minnesota has a separate statute for the payment of 
beneficiary fees - Minn. Stat. § 524.3-720.  In the end, the objection to different standards was 
dismissed as not properly before the court, but it is important to remember that there are in fact 
two different statutes for payment of fees, one for personal representatives and one for 
beneficiaries. The court of appeals did provide an in-depth analysis of 3-720 by outlining 4 
circumstances for the payment of fees and then the court offered 5 factors for the district court to 
consider when allowing or disallowing fees. The 4 circumstances when fees can be paid under 
Minn. Stat. § 524.3-720 are: 

1) If an interested person successfully opposes the allowance of a will,  

2) If, after demand is made, the personal representative refuses to prosecute or 
pursue a claim or asset and the beneficiary recovers such claim or asset for the 
benefit of the estate with another attorney, 

3) If a claim is brought against the personal representative by the interested party 
and it is recovered for the benefit of the estate with another attorney, and 

4) If the services of an attorney for an interested person contribute for the benefit of 
the estate as distinguished from the personal benefit of the party. 

The court of appeals found that it is important for a district court judge to make findings 
sufficient to allow meaningful appellate review of the district court’s rationale for its decision. In 
this case, there is no question that the district court dutifully reviewed the attorney fees in this 
matter.  But the court of appeals could not determine why some fees were allowed and other fees 
were not.  The matter was, therefore, remanded for further findings.  The court of appeals did, 
however, offer 5 suggestions to the district court to aid a court of appeals review of a district 
court ruling on fees under Minn. Stat. § 524.3-720. 
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1) The court should state the law for the allowance of fees. Under Minn. Stat. § 
524.3-720 there are 4 circumstances for the allowance of fees and the court of 
appeals believes that the second circumstance (if after demand is made the 
personal representative refuses to prosecute or pursue a claim or asset and the 
beneficiary recovers such claim or asset for the benefit of the estate with another 
attorney) is more likely a fee that is just and reasonable than the other 3 
circumstances. 

2) If fees are allowed under the second circumstance then the “district court should 
measure benefits in terms of the reasonable amount of attorney fees for the 
assumed tasks.”  To measure this benefit the court of appeals suggested using the 
factors found in Minn. Stat. § 525.515(b)(1). 

3) If the fees are based upon services rendered in circumstances 1, 3, or 4 under 
Minn. Stat. § 524.3-720, then the district court should make findings “concerning 
the extent to which the estate benefitted from the services of all heirs’ attorneys 
with respect to [the services rendered]”. The benefits should be quantified by 
benefit to the estate and the benefits should be apportioned to the firms in 
proportions to the benefit their work benefitted the estate. 

4) If the fees of the beneficiary benefit the estate AND the beneficiary, that is 
allowable.  If the benefit is solely to the heir and not to other beneficiaries then 
that should be taken into account and separated. 

5) The fees paid should be in context to the overall estate such that the compensation 
“is appropriate in light of the fees paid to the [personal representative]” and 
“appropriate in light of the assets that are likely to be available to be distributed to 
the heirs.” 

While this case is unpublished it offers guidance for attorneys drafting proposed orders to 
allow fees and for attorneys briefing the court in Rule 119 pleadings. 

Disallowing the most recent offered will for probate does not necessarily mean the prior 
will is valid or allowed.  In re: Estate of Loretta M. Chisholm, Decedent, A17-123, Filed 
January 22, 2018, (Minn. App. 2018).  This is a fact driven case raising several legal arguments. 
There were two wills of relevance here, a 2010 will and a 2012 will. The 2012 will was 
ultimately deemed invalid by the court but the court did not make specific findings as to the 
validity of the 2010 will.  When the 2010 will was offered for probate it was denied probate as 
well.  The original 2010 will could not be located.  It seems the will was delivered from the 
attorney to the testator but was not seen after the testator got the will back.  As you might 
imagine, there was also significant family disagreements in this case as the wills treated family 
members unequally in various respects.  The estate was ruled intestate.  Several arguments were 
raised for the probate of the 2010 will, including, (1) an argument that the 2010 will was the “law 
of the case” (which only applies after a court of appeals remands a case), (2) that Minn. Stat. § 
524.3-412 applied (formal testimony is final on all matters considered or could have been 
considered by the court regarding a will), (3) collateral estoppel (re-adjudicated the same issue), 
and (4) res judicata.  Each of these arguments depends on the same assumption, that the validity 
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of the 2010 will was part of the litigation of the 2012 will.  It was not.  While the district court 
compared the 2012 will to the 2010 will, that alone did not mean the district court was ruling the 
2010 will was valid.  The determination of the validity of the 2010 will was not before the court 
in the 2012 will litigation.  The doctrine of res judicata (claim preclusion) could potentially apply 
to this case.  The doctrine of res judicata is discretionary.  The district court did not abuse its 
discretion by declining the res judicata argument.  The district court was clear that it was not 
ruling on the 2010 will during the 2012 litigation and that the matter remained open.  Finally the 
argument of dependent relative revocation was argued.  That doctrine relies on a revocation 
based upon a new will, i.e., a contingent revocation of the 2010 will based upon the new will.  
There were not sufficient facts to indicate that the 2010 will was revoked on the condition of 
signing the 2012 will.  That also related to the court finding the 2010 will was revoked.  The will 
could not be found.  It was arguably revoked and not based upon the new will.  So when the 
2012 will was declared invalid the 2010 will remained revoked.  

A valid power of attorney means a validly executed power of attorney, Minn. Stat. § 523.03 
(2016).  Dering v. Rockstar Design LLC et al, Filed January 8, 2018, A17-1105 (Minn. App. 
2018). This case involved a lawsuit where a subcontractor filed a mechanic’s lien for work 
performed.  The subcontractor hired another company (not a lawyer) to file the lien based upon a 
fill-in-the-blanks process and the hired company filed the lien.  The main contractor filed suit.  
One of the issues or arguments was that the fill-in-the-blanks company was an attorney-in-fact of 
the subcontractor.  This court found that to be an attorney-in-fact requires a “validly executed 
power of attorney.”  Under the statute, a valid power of attorney must be dated and signed. Minn. 
Stat. § 523.03 (2016).  In this case there was no dated and signed instrument to create the 
attorney-in-fact relationship. 

Elements to a valid POA account reviewed – Standing for financial exploitation reviewed.  
Thulin v. Thulin, Filed January 2, 2018, A17-0696 (Minn. App. 2018). Daughter was made POA 
for mother.  Son challenged daughter’s use of the POA asserting financial exploitation of a 
vulnerable adult under Minn. Stat. § 626.557 Subd. 20, other relief under Chapter 523.26(a) and 
for an accounting as POA. The district court dismissed the financial exploitation case due to lack 
of standing.  The court found that standing requires some special legal relationship.  The 
appellant was merely a son.  He was not a guardian or trustee nor was there any other special 
legal relationship with the mother that would give this son standing to bring such a claim on his 
mother’s behalf.  The appellant argued that under Chapter 523.26(a) any interested person 
(524.5-102 Subd. 7) can bring a claim for an accounting or “other relief” and that the 
exploitation matter is “other relief.”  The appellate court did not squarely address the argument 
because the claim for “other relief” was too vague and was therefore properly dismissed.  The 
district court ultimately found that the expenses that were objected to by brother were in fact 
valid expenses.  Therefore, the objections were dismissed.  The case did provide some guidance 
on what is a valid accounting. This court found that a valid account for a POA includes: 

1) An accounting signed under oath; 

2) Provides start and end dates for the period the agent acted as POA; 

3) Provides the beginning and ending balances of accounts that are accessed by the 
POA; 
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4) Lists all transactions involving those accessed accounts; 

5) Provides bank records for those accessed accounts; 

6) Explains reasons for certain transactions and reimbursements made (this however 
is arguably fact specific to this case). 

Signing a deed as spouse to fund a revocable trust is not necessarily a waiver of the exempt 
homestead right under Minn. Stat. § 524.2-402.  Anderson v. Houghtaling, Filed December 
26, 2017; A17-0867 (Minn. App. 2017).  This case is primarily a malpractice case that was 
remanded to address factual issues.  The court, however, addressed a curious issue regarding 
whether a spouse’s signature on a deed to transfer real estate into a revocable trust effectively 
waives the spouse’s homestead rights.  In this case, the decedent created a revocable trust and 
amended it in 2008.  The decedent and his wife conveyed their house into the revocable trust.  
The trust was then amended again a little over 2 months later.  Under Minn. Stat. § 524.2-402, a 
spouse has rights in the homestead unless the spouse consented “in writing” to a testamentary or 
“other disposition.” The issue, then, was whether signing a deed to transfer real estate into a 
revocable trust is a consent to the disposition under the terms of a revocable trust.  The court 
found that the homestead right can be waived under Minn. Stat. § 524.2-213 after “fair 
disclosure.”  There was no evidence in this record that there was fair disclosure, so the mere act 
of signing the deed was not a waiver of the homestead right. 

Settlement Agreement prohibited objections to trust administration resulting in sanctions 
for objections.  In the Matter of Edward M. Williams Residuary Trust et al, Filed December 26, 
2017; A17-0368, A17-0997 (Minn. App. 2017).  In 2008 an agreement was reached regarding 
the administration of a trust between the trustee, sisters and nine grandchildren. Three 
beneficiaries retained to proceeds from the sale of some real property “but they agreed that the 
trustee had the sole discretion to determine the terms of sale for the [real] Property.” The trustee 
did not list the property for sale for 7 years.  The three beneficiaries brought suit and the trustee 
listed the property for sale and it eventually sold.  The trustee brought suit for summary 
judgment arguing the beneficiaries had waived rights to object to the sale or administration of the 
real property and the trustee moved for sanctions.  The summary judgment motions and motion 
for sanctions were both granted.  The court of appeals found that the settlement agreement was 
unambiguous. The agreement specifically prohibited and waived any interest in the 
administration of the real property.  The objectors argued the agreement lacked consideration but 
“resolving all legal disputes and indemnification from tax liability” was valid consideration.  As 
for the sanctions, the appellant continued the litigation even after the property was listed for sale 
and even though the agreement waived the right to object to the sale/administration.  The 
appellants breached the settlement agreement and the sanctions were proper.

Until the court determines real estate is an exempt homestead, any question regarding fees 
or costs related to the homestead are not an appealable issue.  In re the Estate of: Albert 
Garcia, Sr., A17-0016 filed October 9, 2017. A short case where one brother owns ½ the house 
and another brother owns the other ½.  One brother dies.  The property is sold.  The court 
allowed various costs to be charged to the sale proceeds.  Appellants appealed arguing that (1) if  
the home is owned 50/50, (2) if the home is exempt and (3) if the court applies the exemption, 
the charge of fees and costs to the sale was improper.  The district court, however, did not 
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answer any of those three issues.  Thus the appeal is advisory or in other words, lacks a 
justiciable (love that word) controversy.  There is nothing to appeal because the district court did 
not address any of three issues yet.  The appeal was dismissed. 

The precedent of Estate of Palmer 658 N.W.2d 197 does not apply after the 2010 
amendments to the probate code. In the Matter of the Estate of Prince Rogers Nelson, Filed 
September 11, 2017; A16-2042; (Minn. App. 2017). In this case the appellants argued that 
parentage can be proven in a probate proceeding even where there is no genetic parentage or 
other parental relationship established under law.  The argument was that the Palmer decision 
established that parentage may be established under the parentage act but could also be 
established by other proof.  The court of appeals, however, previously ruled in a related Prince 
Estate case in this probate that the Palmer decision no longer applies to the probate code after the 
2010 amendments to the probate code. The 2010 amendments defined the parent-child 
relationship for purposes of the probate code and Palmer is no longer the controlling law.  The 
decision of the district court was affirmed. 

Interpretation of a Trust is to ascertain intent from the entire will when read in light of the 
surrounding circumstances at the time of execution of the will - inferences can be drawn 
from surrounding circumstances that most closely reflect the plain meaning of the language 
of the will.  In re the Matter of the Irrevocable Trust Agreement for the New Jacqueline E. 
Johnson Trust… Filed August 21, 2017; A17-0257 (Minn. App. 2017).  

The trust states: “Upon the death of Jacqueline ... the [t]rust shall not terminate 
but shall continue in force and effect for the benefit of Ronald ... Dennis ... 
Michael ... and Leann ... for a period of [f]ive (5) years.” The trust states in 
Article 3(2): At the end of the [f]ifth (5th) [year], the [t]rustee shall divide the 
[t]rust into five equal shares so as to provide two shares for Dennis ... , and one 
share for each of the remaining living children of Jacqueline ... and one share for 
the living issue, collectively, of each deceased child. [Jacqueline] has taken into 
consideration the additional care, support and attention which she has received 
from Dennis .... 

The trust states in Article 4: If at any time before the final distribution of this 
[t]rust, there shall not be in existence anyone who is or might be entitled to 
receive benefits from the [t]rust as provided above, then on the happening of any 
such event, any portion of the [t]rust [e]state then remaining shall be paid over 
and distributed outright to the heirs at law of Jacqueline ... in the proportions set 
forth in Article Three (2). 

Jacqueline died on July 3, 2011. On July 5, 2013, Dennis executed his last will 
and testament, leaving his estate to respondent Patricia Ryerson and appointing 
Ryerson as the personal representative of his estate. In the event that Ryerson 
failed to survive him, Dennis left his estate to Mark O'Brien.  Neither Ryerson nor 
O'Brien is a member of the Johnson family.  Dennis died on December 11, 2013. 

Id. 
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The district court interpreted the document to say that Dennis’ interest vested upon mom’s death 
and only the interests of the other children could be lost if they predeceased termination of the 
trust. The district court relied on two cases, In re Trust under Will of Holt, 491 N.W.2d 25, 29 
(Minn. App. 1992) for the idea that the presumption at common law is in favor of early vesting 
of an interest in a trust and intent is from the trust itself; and In re Trusts of Hartman, 347 
N.W.2d 480, 484 (Minn. 1984) where intent is from the language of the trust itself.  The court of 
appeals reversed the district court and ruled in favor of the other beneficiaries and against 
Dennis’ estate.  The court of appeals found that the common law rules only apply when the trust 
does not state what should happen, but this trust does tell us when interests vest.  Next, when 
looking at surrounding circumstances to interpret a trust the court should look at “the character 
and the occupation of testator; the amount, the extent and the condition of testator's property; the 
number, identity and the like of testator's family and of other natural objects of his bounty; and 
testator's relation to the beneficiaries and to the natural objects of his bounty.” Hartman at 483. 
The district court failed to look at surrounding circumstances.  From the family relationships and 
the terms of the trust, the court of appeals found that Dennis’ shares terminated at his death.

Receiving notice of a trust proceeding as beneficiary does not mean you are an interested 
person with a right to object.  Beneficiary lacked standing to object to settlement of trust 
matter.  In the Matter of: Loan Group I of the Trusteeship created by Option One Mortgage 
Acceptance Corporation…, A17-0134, August 14, 2017 (Minn. App. 2017).  Wells Fargo is the 
trustee of a trust that manages mortgages through some mortgage service agreements with other 
parties.  The mortgage loans are assigned to two groups, Loan Group I and Loan Group II, which 
in turn give issuance of mortgage backed certificates to corresponding Group I and Group II. 
Group I gets distributions from the corresponding Loan Group I and the same applies to Group 
II. Freddie Mac (an owner of Group I Certificates) alleges breach of representations and 
warranties in Loan Group I. Eventually a settlement is reached. Notice is given to trust 
beneficiaries.  A holder of Group II Certificates (TIG) objected because they felt the settlement 
could affect the Group II litigation. The court approved the settlement and the TIG appealed. The 
issue was standing.  TIG argued that under the Minnesota Trust Code, Section 501C.0201(a) an 
Interested Person who can petition the court includes a trust beneficiary and section 501C.0203 
subd. 1 gives qualified beneficiaries a right to notice of hearing of proceedings.  The court noted 
that Section 501C.0201(b) provides “the meaning of interested person, as it relates to a particular 
person, may vary from time to time and must be determined according to particular purposes of, 
and matter involved in, any petition.” Thus, being a beneficiary does not guarantee interested 
person status and that interested person status must be determined under the facts.  The court 
found that TIG did not get notice because it was an interested person but because it was a 
beneficiary.  Getting notice as beneficiary did not make TIG an interested person.  The court then 
looked at the potential injury-in-fact to gain standing.  TIG, however, was not injured by the 
settlement.  In Bhatia v. Piedrhita, 756 F.3d 211, 218 (2d Cir. 2014) the court found that non-
settling defendants do not have standing to object to settling defendants.  The alleged potential 
harm to the non-settling parties must show an actual stripping of a legal claim by the settlement 
or cause of action.  That was not be shown here, rather the court viewed the Group I settlement 
as not affecting the Group II claims. 

Trustee properly managed a trust holding substantial real estate assets and did not breach 
its duty to distribute the trust quickly.  In re: The Dale A. Johnson Trust, Filed July 17, 2017; 
A16-1853 (Minn. App. 2017).  After the decedent’s death, the trustee administered the assets of 
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the a trust, which included several rental properties.  Extensive bills had to be paid for the 
upkeep of the properties.  The trustee kept the beneficiaries fully informed as to the trust 
administration.  One beneficiary was tired of waiting for trust distributions (over 3 years) and 
sought a distribution.  Pursuant to a court order, the trustee sold 40 acres of land during the 
appeal period.  An objecting beneficiary wanted the sale reversed.  The court found that the sale 
of the 40 acres was a moot issue because the court could not compel distribution of an asset that 
was sold to an innocent third party.  Furthermore, the objecting beneficiary had numerous 
opportunities to prevent the sale (e.g., did not file a notice of lis pendens, did not seek a 
temporary injunction, etc.) but did not.  The trustee did not breach her fiduciary duties.  She 
managed the assets well, produced income, sold assets for fairs sums, paid proper expenses and 
kept all parties informed.  The trustee was not compelled to distribute the trust under 
501C.0817(b) which requires expeditious administration of the trust.  Rather a mini-mall had a 
mortgage to be paid and the timeliness of selling required the trustee’s discretion and the trustee 
did not breach that duty of discretion by paying the debt.  Although an existing loan on a 
property is not required to be paid by the trustee, the trustee may, in its discretion, pay the loan. 
Even though the estate was open 3½ years, the administration was proper and immediate 
distribution was not required. 

No malpractice for advice regarding a house when the house was not owned; no additur 
where lawyer was not the cause of damages.  Adams v. Manion et al, Filed June 26, 2017, 
A16-1684 (Minn. App. 2017).  In 1994 the mother went to a law firm and had a deed prepared to 
transfer her home to her 3 sons while retaining a life estate.  One son, Adams, conveyed his 
interest to his 2 brothers.  By 2007, the two brothers had died.  In 2008 the mother went back to 
that firm, but seeing a different attorney, had a deed prepared to transfer the home from Mom to 
the son, Adams.  Neither mom nor Adams told attorney about the 1994 deed and attorney did not 
look it up.  The mother died in 2009.  The attorney then prepared an affidavit of survivorship 
showing son Adams as the survivor.  Possibly in connection with inheriting the home, Adams 
then gave decedent’s grandchildren $80,000.  Adams asked the attorney’s advice on this and the 
attorney said “don’t do it.”  Adams then got a loan on the house for $100,000 (the bank did not 
check on title either).  He spent $40,000 on the home and $60,000 on personal expenses.  In 2013 
the title problem was discovered.  Adams sued the lawyer.  The jury ruled against the lawyer and 
the district court added damages of $80,000. The court of appeals reversed.  First, the deed 
prepared by the lawyer in 2008 did not CAUSE the damage.  The mother did not own the house 
in 2008.  There was nothing she could give.    The lack of ownership was not the lawyer’s fault, 
as ownership was no different before or after the lawyer’s conduct.  Next, the district court added 
damages to the verdict for the gifts made by Adams.  This, however, was a special verdict case 
and the district court added damages because it was displeased with the jury verdict.  The additur 
was also wrong because the lawyer was not the reason for the gift to the children.  The lawyer 
advised against making the gifts.  Therefore, the lawyer was not the “but for” cause of the 
damage. 

Personal representative could not cancel farm lease agreement.  In re the Estate of Anna 
McMullen, Deceased, A16-1854, Filed June 26, 2017 (Minn. App. 2017).  This is a farm lease 
dispute that took place in a probate estate, it otherwise has no strong probate relevance.  The 
farm was rented to one of 6 children.  After mom died, 5 of six wanted to sell the property so 
they argued the lease agreement was not valid.  The court examined leases going back to 1987 
and found the current lease to be valid.  The case was primarily a contract analysis case. 
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Will and deed are invalid under lack of capacity and funds converted from estate.  In re 
Estate of Gabrysh, Deceased, A16-1520; Filed May 30, 2017 (Minn. App. 2017).  Step-daughter 
and step-grandson were 50/50 beneficiaries of the first will.  Step-daughter was taking care of 
parents and step-grandson moved into the home.  After step-grandson moved in, the will was 
changed to give the whole estate to step-grandson and a deed was signed to give the house to the 
step-grandson.  Step-grandson then took possession of estate assets and spent them.  Step-
grandson refused to cooperate with court orders to produce discovery, evidence and witness lists.  
At trial the step-grandson was not allowed to present some evidence, objected to other evidence 
produced, and objected to findings issued by a referee. Step-grandson primarily took issue with 
the findings of conversion.  The step-grandson was ordered to account for the assets taken before 
trial and he failed to do so.  The decision outlines the many assets converted by step-grandson 
that support the district court decision.  The district court decision was upheld. 

OTHER STATES 

Decanting was not allowed where the interests of disinherited beneficiaries was not 
accounted for or compensated. Hodges v. Johnson,177 A.3d 86 (NH 2017).  The settlors trust 
was created with beneficiaries that included a spouse, kids of first marriage, and kids of second 
marriage.  After a series of family fights, the settlor directed the trustees to disinherit various 
beneficiaries through a series of decanting actions.  The trustees did not consider the interests of 
the beneficiaries when decanting and did not compensate the beneficiaries for the lost interests in 
the trusts.  The trustees argued that the beneficial interests were contingent and so they were not 
deprived of anything by the decanting.  The court disagreed.  While the duty of impartiality does 
not require equality, it does mandate consideration of the beneficial interests of each beneficiary. 

Doctrine of laches prevented elective share.  Riggs v. Hill, 84 N.E.3d 699 (IN 2017). The 
spouses married in 1968.  In 1969 a Mexican Court issued a divorce decree.  In 1973 and again 
in 1977 the spouses initiated actions to verify the Mexican order but neither proceeding was 
completed.  Both spouses lived as single persons from 1970 until 2015 filing separate tax returns 
as single persons.  In 2015, the husband had dementia and the wife filed for divorce but husband 
died before the divorce was complete.  The question was whether the wife could take the elective 
share.  Citing the doctrine of laches, the court concluded that the wife was could not take the 
elective share.  The court found 46 years of declining the marital relationship deprives the wife 
of the elective share under laches. 

Wife could elect spousal elective share even though decedent and spouse were in the middle 
of divorce proceedings. In re Estate of Scarpaci, 176 A.3d 885 (PA 2017).  In PA there is a 
statute that denies the elective share from a spouse who abandoned the duty of support for a 
spouse.  These two spouses were in the middle of a divorce when he died.  The wife sought an 
elective share.  The wife was not denied the election because the facts show the wife was justly 
estranged from husband and the divorce proceeding did not deprive her of elective share.

Iowa Department of Revenue is not bound by family settlement agreement.  Nance v. Iowa 
Department of Revenue, 2018 WL 1022543 (IA 2018).  A brokerage account was payable to one 
beneficiary after death.  After the account owner died a family settlement agreement was reached 
that did not distribute the entire account to the named beneficiary.  The IA Department of 
Revenue assessed the inheritance tax on the named beneficiary.  The IA Supreme Court found 
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that the taxing authorities are not bound by a family settlement agreement even when there is a 
legitimate dispute between the parties. 

UTC § 411 Modification of Trust denied when all beneficiaries did not consent.  In re Trust 
of Shire, ___ N.W.2d ___, (NE 218); 299 Neb. 25.  The trust, created in 1948, was funded with 
$125,000 and provided that the trust beneficiary was to be paid $500 per month.  Today the trust 
is worth about $1,000,000 and still only pays $500 per month.  Were the $500 per month 
adjusted for inflation it would be roughly $5,000 per month.  The trust beneficiary was very 
poor.  The Trustee, Wells Fargo, petitioned the court to modify the trust to increase distributions.  
An attorney was appointed to represent unknown beneficiaries.  The attorney general did not 
object to the petition.  Several beneficiaries either consented to the petition or did not object.  
But, the attorney for the unknown beneficiaries objected.  Since there was an objection the court 
found that the modification would prejudice the interests of the objecting parties under Section 
411 and denied the petition.  Wells Fargo made the following arguments: 1) none of parties who 
appeared objected, 2) the consenting parties have the same interests as the unknown 
beneficiaries, so, by virtual representation the consenting parties speak for the unknown parties, 
and 3) the common law supports modification.  After thoughtful analysis, the court denied the 
arguments because the statute is clear. 

Improperly executed trust amendment could not be corrected with reformation statute.  
Kelly v. Lindenau, 223 So.3d 1074 (FL Ct.App. 2nd D. 2017).  A trust beneficiary offered an 
amendment to the trust that purportedly devised residential property to the beneficiary.  The trust 
amendment was not signed by two witnesses.  The beneficiary sought to reform the trust to 
correct the mistake under the statute to amend a trust to correct mistakes of law affecting settlor’s 
intent.  The court found the statute applied to the terms of the trust and not to the execution of the 
trust.  The amendment failed. 

No-Contest / In Terrorem Clause Upheld.  EGW v. First Federal Savings Bank of Sheridan, 
__ P.3d __ (WY 2018).  Father created a revocable trust that devised a ranch to his 
grandchildren. Son was a named trustee. With time, changes were made to the revocable trust 
including adding a no-contest clause, the son was removed as trustee and the grandchildren’s 
shares were changed. Settlor then started the process to sell the ranch. The son objected and 
intervened alleging undue influence, breach of contract and other causes. The settlor died before 
the matter was complete. The son’s claims were denied. The son then tried to keep the no-contest 
clause from being enforced. Unfortunately, the no-contest clause eliminated the son’s share AND 
the grandchildren’s share (the son’s kids also got disinherited). Wyoming does not have a 
probable cause probate statute. The son argued public policy prevents depriving minor children 
of property but the court found testamentary freedom allows the disinheritance of minors. The 
son tried to argue that he lacked standing to bring the initial suit so the no-contest clause does not 
apply. But that is wrong for two reasons. First, he did have standing. Second, even if he did not 
have standing, the no-contest clause still applies as he tried to challenge the estate plan and that 
does not turn on standing. 

Anti-SLAPP Statute applies to object to a motion to Enforce a No-Contest Provision.  Urick 
v. Urick, 115 Cal.App.5th 1182 (2017).  Sister brought a petition to reform a trust to disinherit the 
brother.  There is a dispute whether she brought the petition as a trustee or as a beneficiary.  The 
trust has a no contest clause.  The brother filed a motion arguing that the sister’s petition violated 
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the no-contest clause.  The sister responded by bringing an anti-SLAPP proceeding seeking to 
discharge the brother’s motion.  The brother argued that the anti-SLAPP law violates the intent 
of a no-contest clause and does not apply to probate proceedings.  The court of appeals found no 
statutory prohibition to the anti-SLAPP motion but also  found that the brother established 
enough facts to allow his motion to proceed. 

Option agreement to purchase partnership is not enforceable.  Young v. Young, 2017 WL 
5076999 (WV 2017); 240 W.Va. 169. The decedent and his son (of another relationship) had a 
partnership. They entered into an agreement where if decedent died his son could buy the 
decedent’s partnership interest for $50,000 but the agreement acknowledged that the decedent’s 
interest was worth more than that amount.  The son exercised the option to purchase the 
partnership.  The wife objected arguing there was no consideration for the option agreement and 
that the agreement worked as a testamentary devise that sought to disinherit the wife.  The court 
of appeals ruled that the option agreement was negotiated after the original partnership 
agreement but no additional consideration was given for the option.  Therefore the option was 
unenforceable due to lack of consideration.  The court also found that the option agreement was 
an attempted testamentary devise intended to frustrate the elective share.  The agreement could 
not be used to reduce the share to the spouse in probate so it was not allowed to reduce the 
spouse’s elective share. 

Personal representatives held personally liable for claims related to sale of house for failing 
to disclose fiduciary relationship.  Gordon v. Estate of Brooks, 397 P.3rd 1040 (AZ Ct.App. 
2017).  Two persons were appointed as personal representatives of an estate.  They sold a house 
that was held in the estate.  They listed the seller on the purchase agreement as “George Brooks” 
(the decedent) and signed the purchase agreement without identifying themselves as personal 
representatives.  After the sale the buyer sued the PRs in their capacities as PRs and individually. 
The claims against the estate were denied but the claims against the PRs individually were 
allowed to proceed.  The court reviewed similar cases where fiduciaries failed to identify their 
fiduciary relationship or authority and held that when a fiduciary relationship is not disclosed, 
the fiduciary signing as an individual can be held personally liable. 

A probate court has concurrent jurisdiction with the district court; ending litigation is a 
good reason to justify settlement and to approve a settlement.  Lee v. Lee, 2017 WL 3270963 
(TX Ct.App. 2017).  Brother was trustee and was removed.  Judgment was entered against him 
for excessive executor fees and attorney fees that he paid himself. He owed the trust 
$6,128,326.99.  His sister took over as trustee and did not operate the trust any better.  
Eventually a receiver was installed.  The brother settled with the receiver with respect to the 
outstanding debt.  The sister appealed.  She argued that the probate court does not have 
jurisdiction over the matter because the trust was under civil court jurisdiction.  But Texas 
probate courts have concurrent jurisdiction with the civil courts and the probate court could 
approve a settlement. The next issue was whether settlement was appropriate.  The court found 
that an express purpose of settlement to end the costs of litigation is a proper purpose to approve 
a settlement. 

Removal of cash from a safe deposit box is theft & conversion even with a POA; treble 
damages was proper.  Clark-Silberman v. Silberman, 78 N.E.3d 708, (IN Ct.App. 2017).  
Second marriage situation.  Wife removed $46,182 from a safe deposit box after first having 
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dying husband sign a POA naming her as agent.  The trial court ruled against wife on many 
matters but the issue on appeal was the treble damages for taking the cash from the safe deposit 
box.  A person who knowingly exerts unauthorized control over property of another person 
commits criminal conversion.  The court found that the POA was improperly acquired, but even 
if it was properly acquired, it was not used by wife for principal’s benefit so even if the POA was 
valid, it had to be used for a valid purpose.  This POA was not used for a valid purpose so the 
conviction and treble damages was proper. 

Election against the will was not untimely when the will was subject to dispute.  Matter of 
Revocable Trust of Sarkar, 2017 WL 4159745 (IN Ct.App. 2017).  Normally an election against 
a will requires that the election be timely filed, in this case within 3 months of the will being 
admitted to probate.  Under Indiana law, however, the election can be delayed where the probate 
document validity or construction is at issue.  Here the trust/will were subject to dispute so the 
election against the will was not untimely. 

Spouse as Trustee and beneficiary did not breach fiduciary duty when making 
distributions to spouse to maintain standard of living.  Brown v. Brown, 2017 WL 2558441 
(MO Ct.App. 2017).  Spouse became trustee of trust for her benefit after husband’s death. 
Remainder beneficiaries sued arguing she was not preserving principal for remainder 
beneficiaries.  The trust provided that the trustee could consider the wife’s other means of 
support, that the settlor wanted his spouse to live in a manner to which she was accustomed, and 
that primary consideration was to be given to wife’s interests over the remaindermen.  Despite 
the trust language the remainder beneficiaries thought the trustee/wife could not distribute 
principal to herself and was required to preserve principal.  The remainder beneficiaries were 
wrong.  The wife did not breach her fiduciary duties. 

Reciprocal trusts are not contracts.  Holmes v. Potter, 523 S.W.3d 397 (Arkansas Ct. App. 
2017). Second marriage situation.  Husband and wife signed reciprocal trust agreements.  Wife 
died.  Following a dispute with the trustee of the wife’s trusts, the husband changed his estate 
plan to exclude wife’s kids.  The trustee challenged husband’s changes to his estate plan arguing 
that the reciprocal nature of the documents prevented amendment effectively making them 
irrevocable.  The court disagreed.  The documents could be changed and reciprocal documents 
do NOT constitute contracts so the documents were amendable. 

Surcharge action is joint and several liability and did not require allocation of fault.  Becker 
v. Wells Fargo Bank, 2017 WL 3667337 (CO Ct.App. 2017).  A conservatorship acquired a 
settlement amount of $56,642.46 for the protected person.  The funds were supposed to be placed 
in a Wells Fargo RESTRICTED account but were instead placed into a fiduciary account.  Sure 
enough, Dad withdrew all the money.  Wells Fargo and dad were sued.  Wells Fargo was ordered 
to repay all the money as a surcharge action.  At issue is the joint and several liability statute.  
Wells Fargo argued that under the joint and several liability statute that the fault must be 
allocated to the father and Wells Fargo based on fault.  The court assessed damages as a 
surcharge matter in the conservatorship and not based upon negligence or a common 
plan/scheme  to commit a tort, therefore the joint and several liability statute did not apply. The 
court was able to order Wells Fargo to pay the entire account balance back. 
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Breach of fiduciary claims are not tolled by the discovery rule.  Middleton v. Sampey, 522 
S.W.3d 875 (KY Ct.App. 2017). Closely held companies were owned by a trust.  The companies 
went through various changes and entered into agreements with each other.  Beneficiaries finally 
sued the trustees for the actions on the agreements that took place long ago.  They argued that the 
discovery rule applied to the 5 year statute of limitations for their breach of fiduciary duty 
claims.  The court examined the discovery rule and found no indication that the SOL is tolled in 
a breach of fiduciary case.  While the discovery rule does apply in other contexts, there is no law 
to apply the doctrine to breach of fiduciary duties.  Therefore the claims are barred by the SOL. 

Trustees could decant assets of a trust into a new trust (while beneficiary was in the middle 
of a divorce) even though beneficiary had a right to withdraw 75% of the trust.  Wife could 
intercede into lawsuit but lost anyway.  Feri v. Powell-Ferri, ___ A.3d ___ (CT. 2017). 
Beneficiary had an interest in a 1983 Trust. Under the terms of the trust he had the right to 
withdraw principal at various ages.  At the time the beneficiary was in the middle of a divorce he 
could withdraw 75% of the trust but had not yet done so.  The trustees decanted the trust into a 
new trust that had no power of withdrawal.  The wife sued to force re-payment of the trust to the 
1983 trust or at least to repay 75% of it.  The supreme court of Massachusetts (where the trust 
law applied) held that the trustees could decant the whole trust.  So the court upheld the 
decanting and wife got nothing. 

In divorce proceeding in Nevada, self-settled spendthrift trusts are upheld, for the most 
part.  Klabacka v. Nelson, 394 P.3d 940 (NV 2017).  Husband and wife signed separate property 
agreements to transmute community property and funded separate self-settled spendthrift trusts.  
During the marriage the spouses transferred assets back and forth between the trusts.  The family 
court, as part of divorce proceedings, was allowed to deal with the trust issues because it is a 
general district court with jurisdiction over trust matters.  The court tried to fashion a remedy to 
equalize the trust assets due to the transfers back and forth that may have resulted in the property 
becoming community property again.  The court’s equalizition was rejected on appeal.  The 
court also tried to force alimony and support payments from husband’s trust on public policy 
arguments. The alimony and support payments were also rejected on appeal because the statutes 
were created to allow asset protection and claims did not exist when the trusts were funded.  The 
holdings were: (1) the assets had to be traced by the district court, (2) the husband could not be 
forced to make support payments from the trust and (3) the trusts are enforceable. 

Statute of limitations (to determine proper beneficiaries) starts to run when distributions 
are made to beneficiaries.  In re George Parsons 1907 Trust, 2017 WL 3866418 (ME 2017).  A 
beneficiary of a trust had a child out of wedlock (Maxwell). The trust was created in 1907. At 
issue is whether Maxwell was a beneficiary of the trust.  The matter was complicated by the fact 
that another beneficiary adopted Maxwell.  In 1996, agreements had been set in place to 
determine the proper beneficiaries of the trust.  Pursuant to those agreements, Maxwell continued 
to receive trust distributions.  When a different beneficiary (Gourevitch) later challenged the 
proper beneficiaries of the trust in 2014, the issue was whether the SOL prohibited the challenge.  
Gourevitch argued that each payment to Maxwell was a new injury, starting a new limitations 
period.  The court disagreed, finding that the SOL began to run at least by the time of the 
agreements determining the proper beneficiaries of the trust (1996).  Gourevitch was on notice 
regarding the treatment of Maxwell starting in 1996 and could not challenge that treatment in 
2014.   
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Power of beneficiaries to revoke, alter and amend trust did not include power to divest 
beneficiary of trust share.  Vito v. Grueff, 160 A.3d 592 (MD 2017).  Trust provided that 75% 
of beneficiaries could amend, revoke or alter the terms of the trust.  The beneficiaries tried to 
eliminate one beneficiary’s entire share of the trust.  The divested beneficiary objected.  The 
court reviewed the trust in its entirety and ruled that the intent of the trust as a whole was to 
benefit all 4 beneficiaries rather than allow an amendment to exclude any one beneficiary. 

“Interested persons” in a probate proceeding require an interest in the estate and not just a 
status as an heir, devisee, child, spouse or creditor.  In the Matter of Estate of Chin, 397 P.3d 
54 (OR Ct.App. 2017).  The definition of “interested persons” in the Oregon probate code 
provides that it includes “heirs, devisees, children, spouses, creditors and any others having a 
property right or claim against the estate of a decedent that may be affected by the proceeding.”  
The legal question was whether this definition requires “heirs, devisees, children, spouses, 
creditors and any others” to each have a property right or claim to become an interested person, 
or is it only “others” that need a right or claim, and the heirs, devisees, children, spouses and 
creditors do not need a right or claim.  A few heirs of the estate tried to re-open the estate 
claiming that the PR exploited the decedent.   The heirs seeking relief would not benefit from re-
opening the estate because the estate is testate and as heirs they were not devisees of the estate.  
The heirs, therefore, have no right or claim to the estate.  The heirs argued that they had standing 
because the statute listed “heirs” in the definition of “interested person.”  The question became 
whether the definition also required them to have a right or claim to the estate. The court 
examined the Uniform Probate Code and statutory construction rules to find that an heir must 
have a right or claim to be an interested person.  The lawsuit was dismissed. 

Heirs could challenge two prior wills if they would inherit without such wills.  In re Estate of 
Brock, 2017 WL 5623526 (TN 2017).  This case addressed prior TN precedent that indicated that 
heirs could not challenge a will if they are disinherited in facially valid prior wills.  The prior 
wills in those cases were not just facially valid but were also adjudicated as valid.  If the wills 
could be voided, the disinherited heir or devisee would then have standing. 

Mineral deeds were deemed invalid because purchaser did not verify that PR had proper 
letters to sign the deeds.  Stuber v. Engel, 900 N.W.2d 230 (ND 2017).  The PR was actually 
PR of two estates that owned mineral interests in North Dakota. While ND statutes give 
protection to persons dealing with a personal representative in good faith, the statute requires the 
purchaser to examine the letters to determine if there are restrictions on the letters.  In this case, it 
does not appear that the PR actually acquired letters of foreign administration as a PR and it 
appears the purchasers never examined the PR’s letters, apparently because they did not exist.  
Therefore, the deeds signed by the PR are not valid.  The good faith purchasers did not receive 
title to the mineral interests. 

Will could not be probated more than 3 years after death even though the informal probate 
estate was still open.  In re Estate of Fuchs, 900 N.W.2d 896 (NE 2017).  The decedent’s estate 
was opened intestate in an informal administration after his death on May 29, 2012.  More than 3 
years after the decedent’s death a will was submitted for probate.  Some parties objected to its 
probate because it was beyond three years after death.  After reviewing the statute requiring that 
the will must be probated within 3 years of death it was determined that the informal probate did 
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not extend the statute.  Also, while various facts were alleged regarding the reasons for the late 
offering of the will, estoppel was not able to extend the three year deadline. 

Personal representative can “lawfully consent” to the disclosure of content to email 
account.  Ajemian v. Yahoo!, 84 N.E.3d 766 (MA 2017).  The Stored Communications Act 
(SCA) 18 U.S.C. § 2701 et seq is at issue.  In particular issue was whether a personal 
representative can have access to a Yahoo! account.  It was determined that a PR is not an agent 
of the decedent that can have access to the account.  18 U.S.C. § 2702(b)(1).  It is the court, 
rather than the principal, that appoints a PR and therefore the PR is not an agent.  But, the PR can 
give lawful consent to access the account.  18 U.S.C. § 2702(b)(3).  Under the law, a PR can give 
lawful consent (absent a will provision to the contrary) to acquire the decedent’s property.  
Yahoo! argued that there must be explicit consent to get access to the information.  The SCA 
does not define “lawful consent” and the court found that if Yahoo! is right and actual consent is 
needed then the SCA interferes with state law and restricts the power of a PR to recover estate 
assets.  Such a construction of the law interferes with state law and was not what congress 
intended.  This lawful consent by a PR was also seemingly supported by the legislative history of 
the SCA as the Act did not seem to try to restrict PRs authority but only to restrict the authority 
of overzealous access to accounts from other parties such as law enforcement.  The case was 
remanded for further proceedings and must also address Yahoo!’s argument that it has discretion 
under the terms of service to deny access to the account. 

Notary signature on a will can count as a witness signature to validate the will.  Pickens v. 
Fenn, __ So.3d ___ (AL 2017)(2017 WL 4324717).  The will offered for probate had just one 
witness signature but the will was notarized.  The issue was whether the notary signature could 
act as a second witness to validate the will.  The district court denied the probate of the will.  The 
Supreme Court allowed the will to be probated.  What was significant was that even though the 
notary was there in a capacity as notary, the notary observed the signing of the document and 
then signed the will and that is what is needed for a valid witness to the will. 

Omitted spouse waiver applied in general waiver in a antenuptial agreement.  Estate of 
Psota, 900 N.W.2d 790 (NE 2017).  The parties signed a prenuptial agreement before marriage. 
The husband had a will signed 10 years before the marriage that does not provide for the new 
wife.  The husband died.  The wife filed for omitted spouse relief.  First, the court addressed a 
statutory construction issue whether two elements must be proven or just one.  But that aside, the 
prenuptial agreement did not specifically waive the omitted spouse statute.  It merely made a 
general waiver of rights in the property of the other by disclaiming all rights.  While the wife 
made other arguments about the voluntary nature of waiving the rights, what I found interesting 
was that the general waiver applied to waive the omitted spouse statute. 

UPC 3-916; Provision in will for general payment of debts and taxes did not render tax 
apportionment statute inapplicable.  Matter of Estate of Eagon, 902 N.W.2d 751 (ND 2017).  
Decedent had 10 kids and an estate worth $6 million. One daughter had a $2 million joint bank 
account and was to get ½ the estate with the other 9 siblings sharing the rest.  Under federal law 
the estate taxes was $403,956 to be apportioned among all persons interested in the estate.  The 
court allocated some taxes to two life insurance policies that named the daughter and PR as 
beneficiaries.  At issue was whether the general clause in a will - to pay debts and taxes - means 
the apportionment statute does not apply in this case.  A general clause directing payment of 
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taxes in a will does not render the tax apportionment statute inapplicable.  The estate was illiquid 
and allocating taxes to the insurance policies was proper.  The district court awarded attorney 
fees to the children who successfully objected to the original probate plan of distribution. 


